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MEMORANDUM*

Appeal from the United States District Court
for the Southern District of California

Janis L. Sammartino, District Judge, Presiding

Submitted January 20, 2016**  

Before: CANBY, TASHIMA, and NGUYEN, Circuit Judges.

Mario Sotelo-Ayala appeals from the district court’s judgment and

challenges the 60-month sentence imposed following his guilty-plea conviction for

attempted reentry of a removed alien, in violation of 8 U.S.C. § 1326.  We have

jurisdiction under 28 U.S.C. § 1291, and we affirm.
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Sotelo-Ayala asserts that the district court procedurally erred by failing to

appreciate its discretion under Kimbrough v. United States, 552 U.S. 85 (2007), to

deviate from the Guidelines based on policy disagreements.  We disagree.  The

record reflects that the court considered Sotelo-Ayala’s Kimbrough argument, and

that it was aware of its discretion to vary from the Guidelines.  See United States v.

Ayala-Nicanor, 659 F.3d 744, 753 (9th Cir. 2011) (“[T]hat the court imposed a

below Guidelines sentence demonstrates that it was well aware of its ability to do

so under Supreme Court precedent.”).  

Sotelo-Ayala next contends that the district court procedurally erred by

failing to consider his sentencing arguments and by failing to explain adequately

its sentencing decision.  Reviewing de novo, see United States v. Grissom, 525

F.3d 691, 695-96 (9th Cir. 2008), we find no error.  The record demonstrates that

the district court considered and addressed Sotelo-Ayala’s arguments for leniency,

and the court’s explanation of the sentence was adequate.  See United States v.

Amezcua-Vasquez, 567 F.3d 1050, 1053-54 (9th Cir. 2009).

AFFIRMED.
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