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This case is submitted as of the date of this order.
Plaintiff David Newman defaulted on his home mortgage and was told his
home was going to be foreclosed on. He filed this action seeking a declaration that
defendants do not have the right to foreclose and raising various related causes of
action. The district court dismissed Newman’s complaint with prejudice. We
reverse and remand with respect to most of Newman’s claims, but we affirm the
district court’s dismissal of Newman’s claims under California Civil Code section
2923.5.
1.

The district court dismissed Newman’s claims for declaratory relief, quasi

contract, violations of the Fair Debt Collection Practices Act, violations of
California Business & Professions Code section 17200, and accounting because the
court determined that a borrower like Newman has no standing to challenge a
foreclosing entity’s legal authority to foreclose. But while this appeal was
pending, the California Supreme Court decided Yvanova v. New Century Mortgage
Corp., 365 P.3d 845 (Cal. 2016), which clarified that borrowers do have standing
to challenge a foreclosing entity’s authority to foreclose once the foreclosure has
occurred. Id. at 860–61. And it appears that Newman’s home was recently
foreclosed on, bringing him within the class of people who have standing to bring
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these kind of claims. We therefore reverse the district court’s dismissal of these
claims for the district court to apply intervening California case law in the first
instance.
2.

As to Newman’s negligence claim, the district court correctly held that a

lender generally owes no duty to consider a loan modification. But while this
appeal was pending, the California Court of Appeal decided another case, Alvarez
v. BAC Home Loans Servicing, L.P., 176 Cal. Rptr. 3d 304 (Cal. Ct. App. 2014),
which clarified that a lender may have a duty to act reasonably once it
affirmatively agrees to consider a loan modification application. Id. at 310.
Because Newman alleges that defendants agreed to consider his loan modification
request, we also remand this claim to the district court for consideration of
intervening California case law in the first instance.
3.

We affirm the district court’s dismissal of Newman’s claim for violations of

California Civil Code section 2923.5. Now that Newman’s home has been
foreclosed on, there is no remedy for a violation of this statute. Stebley v. Litton
Loan Servicing, LLP, 134 Cal. Rptr. 3d 604, 607 (Cal. Ct. App. 2011) (“After the
sale, [section 2923.5] provides no relief.”).
The parties will bear their own costs.
AFFIRMED in PART, REVERSED in PART and REMANDED.
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