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Nevada state prisoner Robert W. Elliott appeals from the district court’s
judgment dismissing his 28 U.S.C. § 2254 habeas petition. We have jurisdiction

under 28 U.S.C. § 2253. We review de novo a dismissal for failure to exhaust, see

Rhoades v. Henry, 638 F.3d 1027, 1034 (9th Cir. 2010), and we vacate and
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remand.

Elliott contends that the district court erred in dismissing his habeas petition
as unexhausted because it had discretion to stay the proceedings. After the district
court dismissed Elliott’s petition, this court held in Mena v. Long, 813 F.3d 907,
912 (9th Cir. 2016), that “a district court has the discretion to stay and hold in
abeyance fully unexhausted petitions under the circumstances set forth in Rhines
[v. Weber, 544 U.S. 269 (2005)].” We, therefore, vacate and remand for the
district court to determine in the first instance whether Elliott is entitled to a stay
and for any further proceedings.

Elliott’s request for judicial notice of state court records is granted.

In light of our disposition of this appeal, we deny Elliott’s request to expand
the certificate of appealability. See 9th Cir. R. 22-1(e); Hiivala v. Wood, 195 F.3d
1098, 1104-05 (9th Cir. 1999).

VACATED and REMANDED.
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