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Plaintiff St. Paul Mercury Insurance Company and Defendant Navigators
Specialty Insurance Company both insured a subcontractor that was sued for
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performing faulty construction work on a retaining wall. Defendant denied that it
had a duty to defend the subcontractor. The subcontractor settled the underlying
case. Plaintiff paid the entire amount of the settlement and then initiated this
action, seeking declaratory relief, equitable subrogation, equitable contribution,
and equitable indemnity. The district court granted summary judgment to
Defendant, and Plaintiff timely appeals. On de novo review, Reese v. Travelers
Ins. Co., 129 F.3d 1056, 1059–60 (9th Cir. 1997), we affirm.
Defendant’s policy did not cover the loss. The underlying case against the
subcontractor alleged only damage caused by "subsidence," as defined in the
policy. The policy excluded "subsidence" from coverage, including the duty to
defend.
Even if the initial complaint in the underlying case could be read to allege
property damage other than that caused by subsidence, Defendant’s investigation
clarified that the only damage Plaintiff claimed was damage caused by subsidence.
See Waller v. Truck Ins. Exch., Inc., 900 P.2d 619, 628 (Cal. 1995) (holding that,
when extrinsic facts eliminate the potential for coverage, an insurer may decline to
defend even if the complaint had suggested potential liability). That is, the
investigation eliminated any possibility of coverage.
AFFIRMED.
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