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Samuel Cohen appeals from the district court’s order denying his motion for
a new trial pursuant to Federal Rule of Criminal Procedure 33 and the order
denying his third motion to continue the evidentiary hearing to allow him further
time to uncover “newly discovered” evidence. We have jurisdiction under 28
U.S.C. § 1291, and we affirm.
The district court did not abuse its discretion in denying Cohen’s motion for
a new trial, based on an allegation of newly discovered evidence. The trial court
correctly identified and applied the controlling law in analyzing the questions
presented. United States v. Hinkson, 585 F.3d 1247, 1263 (9th Cir. 2009). There
is no abuse of discretion in the district court’s finding that Cohen failed to produce
any admissible newly discovered evidence. United States v. Kenny, 645 F.2d
1323, 1343 (9th Cir. 1981).
Moreover, the newly discovered evidence upon which Cohen bases his
motion consists of merely cumulative impeaching evidence that was neither
sufficient to create a likelihood of a different trial outcome nor substantial enough
to undermine confidence in the outcome of the original trial. Smith v. Cain, 132 S.
Ct. 627, 630 (2012) (citing Kyles v. Whitley, 514 U.S. 419, 434 (1995)); accord
United States v. Davis, 960 F.2d 820, 826 (9th Cir. 1992) (“There was sufficient
evidence to convict Davis, without Duran’s testimony.”).
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Cohen also challenges the district court’s denial of his third motion to
continue the evidentiary hearing on the motion for a new trial. The denial was not
arbitrary or unreasonable, United States v. Flynt, 756 F.2d 1352, 1358 (9th Cir.
1985), or prejudicial. United States v. Rivera-Guerrero, 426 F.3d 1130, 1139 (9th
Cir. 2005). The district court correctly determined that even if Cohen were to
uncover the “newly discovered” evidence he was seeking, it would still be
cumulative in nature, merely impeaching, and likely inadmissible.
Cohen’s two motions for leave to supplement the record on appeal are also
denied. The evidence, consisting of a report by Professor Sterling Harwood, and
declarations made subsequent to the district court’s hearing on the motion for a
new trial, is cumulative and, at best, impeaching. Cohen has not provided this
court with sufficient reasons for deviating from the requirements of Federal Rule
of Appellate Procedure 10(a). See United States v. Boulware, 558 F.3d 971, 976
(9th Cir. 2009) (recognizing that “except in extraordinary circumstances” the court
“will not allow parties to supplement the record on appeal”); Lowry v. Barnhart,
329 F.3d 1019, 1024 (9th Cir. 2003) (“Save in unusual circumstances, we consider
only the district court record on appeal.”). The Government’s motions to strike are
denied as moot.
AFFIRMED.
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