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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

J. W., a minor, by and through his :' ]
parents J.E.W. and J.AW., No. 09-16123

Plaintiff-Appellant, D.C. No.
[ 1}07-cv-01625-LJ0O-
v DLB

FrResNO UNIFIED ScHooL DIsSTRICT,

Defendant-Appellee. [ ORDER

Appeal from the United States District Court
for the Eastern District of California
Lawrence J. O’Neill, District Judge, Presiding

Submitted October 8, 2010*
San Francisco, California

Filed October 19, 2010

Before: Procter Hug, Jr., Pamela Ann Rymer and
N. Randy Smith, Circuit Judges.

COUNSEL

Amy R. Levine, Miller Brown & Dannis, San Francisco, Cali-
fornia, for the appellee.

Elaine M. Yama, Bennett & Sharpe, Inc., Fresno, California,
for the appellant.

*The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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ORDER

We affirm for the reasons stated by the district court in its
published opinion at 611 F. Supp. 2d 1097 (E.D. Cal. 2009),
attached as Appendix A.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

J.W., a minor, by and through his parents CASE NO. CV F 07-1625 LJO DLB
JEW. and AW,
Plaintiff; ORDER ON PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT OF IDEA CLAIM
(Docs. 91, 105)
Vs, .
FRESNO UNIFIED SCHOOL DISTRICT,
Defendant.

/

INTRODUCTION

By amended mation, filed on February 26, 2009, plaintiffJ. W , by and through his parents LE.'W,
and J,A.W. (“Student™), moves for summary judgment on his Individuals with Disabilities Education
Act-(“IDEA™), 20 U.S.C. §1400 et seq., claim against defendant Fresno Unified School District
(“District”). Student challenges an August 14, 2007 decision made by Administrative Law Judge
(“ALJ”) Suzanne Brown, Office of Administrative Hearings, Special Education Division, State of
California. Student argues, inter alia, that the ALJ erred to decide that District provided Student with
a free appropriate public education (“FAPE"), as required by the IDEA, for the time period between
September 1,.2003 through September 1, 2006. Student claims that District committed procedural and
substantive violations of the IDEA, For the following reasons, this Court finds that the ALJ did not err

in her decision, and DENIES in full Student’s summary judgment motion.

1
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STATUTORY FRAMEWORK
IDEA
“The IDEA isa comprehensive educational sch conferring on disabled students a sut ive

right to public education.” Hoeft v. Tuscon Unified Sch. Dist., 967 F 2d 1298, 1300 (1992) (citing Honig
v. Doe, 484 U.S. 305,310 (1988)). The IDEA ensures that “all children with disabilities have available
to them a free appropriate public education that emphasizes special education and related services
designed to meet their unique needs and prepare them for further education, employment, and
independent living.” 20 U.S.C. §1400(d)(I)(A). According to the IDEA, a FAPE is

special education and services that-(A) have been provided at tEublic expense, under

public supervision and direction, and without charge; (B) meet the school standards of

the State educational agency; (C) include an appropriate preschool, elementary school,

or secondary school edoeation in the State involved; and (D) are provided in conformity
with the individualized education program required under section 1414(d) of this title,

20 U.8.C. §1401(9). To provide a FAPE in compliance with the IDEA, a state educational agency
receiving federal finds must evaluate a student; determine whether that student is eligible for special
education and services, conduct and implement an IEP, and determine an appropriate educational
placement of the student. 20 U.S.C. §1414.

Student’s FAPE must be “tailored to the unique needs of the handicapped child by means of an
“individualized educational program’ (IEP).” Hendrick Hudson Cent. Sck. Dist. Bd. of Educ. v. Rowley,
458 U.8. 176, 181 (1982) (“Rowley™) (citing 20 U.S.C. §1401(18)). The TEP, which is prepared at a
meeting between a qualified representative of the local educational agency, the child's teacher, the child's
patents or guardian, and, where appropriate, the child, consists of a written document containing

(A) a statement of the present levels of educational performance of such child, (B)a

statement of annual goals, including short-term instructional objectives, (C) a statement

of the specific educational services to be provided to such child, and the extent to which

such child will be able to participate in regular educational programs, (D) the projected

date for initiation and anticipated duration of such services, and (E) appropriate ohjective

criteria and evaluation procedures and schedules for determining, on at least an annual

basis, whether instructional objectives are being achieved.
20U.8.C. § 1401(19). Local or regional educational agencies mustreview, and whereappropriate revise,
cach child's IEP at least annually, 20 U.S.C. §§ 1414(a)(5), 1413(a)(11). In addition, “[plarental
involvement is a central feature of the IDEA.” Hoeft, 967 F.3d at 1300. “Parents participate along with

teachers and school district representatives in the process of determining what constitutes a ‘free

2
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appropriate education’ for each disabled child.” /d.

Violations of the IDEA may arise in two situations. First, a school district, in creating and
implementing the IEP, can run afoul of the Act’s procedural requirements. Rowley, 458 U.S. 176.
Second, a school district can be liable for a substantive violation by draftingan IEP that is not reasonably
calculated to enable the child ta receive educational benefits. /d. Through a FAPE, “the door of public

education must be opened for a disabled child ina * ingful’ way.” Id. at 192, District must provide

Student a FAPE that is “appropriately designed and implemented so as to convey” Student with a
“meaningful” benefit. Adams v. State of Oregon, 195 F.3d 1141, 1149 (9th Cir. 1999): Student alleges
that District violated the IDEA’s both procedurally and substantively, in a number of ways.
State and Federal Regulations

Both state statutes and federal regulations supplement IDEA’s procedural and substantive
requirements. The California Bducation Code contains legislative findings and declarations regarding
children who are deaf or heard of hearirig (“DHH”). According to.the California. Education Code,
deafness is a low-incidence disability, making up less than I percent of the total statewide enrollment
forkindergarten through 1 2th grade, and requires “highly specialized services, equipment and materials.”
Cal. Ed. Code §§5600.5(2)(1), (2). Cal. Ed. Code §56000.5(b)(1) provides:

Deafness involves the most basic human needs-the ability to communicate with other

Elf.x}?n beings. Many de-of-hearh}g and deaf children use an aﬁpropriate

mode, sign whichmay be theit primary language, while others

express and receive language orally and aurally, with or without visual signis or cues...It
is essential for the well-being and growth of hard of hearing and deaf children that

ional programs ize the unique nature of deafness o ensure that all hard-of-
hearing and deaf children have appropriate, ongoing, and fully ible educational
oppaortunities.

“It is essential” that DHH children, “like all children, have an education in which their unique

ion mode is 1

P d, utilized, and developed to an appropriate level of proficiency.” Cal.
Ed. Code §56000.,5(b)(2). DHH students must “have an education in which special education teachers,
psychologists, speech therapists, assessors, administrators, and other special education personnel
understand the unique nature of deafness and are specifically trained to work with hard-of-hearing and
deafpupils.” Cal. Bd. Code §56000.5(b)(3). Each DHH student should be placed in tPe “least restrictive

envir “taking into consideration that DHH stud should have a“sufficient rumber of language
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mode peers which whom they can communicate and who are of the samie, or approximately the same,
age and ability level,” that parents “are involved in determining the extent, content and purpose” of the
educational program, and DHH students “have programs in which they have direction and appropriate
access to all components of the educational p including, but not limited to recess, lunch, and

extracurricular and athletic activities.” Cal. Ed. Code §§56000.5(b)(4), (5), (7), and 9.

As to DHH stud federal regulations also address equipment. Each public agency must
¢énsure that hearing aides worn in school by children with hearing impaiiments are functioning propetly.
34 C.F.R. §300.12; 34 C.F.R. §300.303. Effective October 13, 2006, each public agency must ensure
that the extetnial components of surgically implanted medical devices are functioning properly. 34 C.F.R.
§300.113. However, a public agency is not responsible for post-surgical maintenance, programming,
orreplacement of a medical device that has been surgically implanted (or-of an external companent of
a surgically implanted medical devige). 34 C.F.R.§ 300.113,

Against this background, the Court tumns to the facts and proceedings in this case.

BACKGROUND!
Factual History

At all times relevant, Student was a District resident. Student was diagnosed with severe to

profound hearing loss in'both ears at the age of 15 months. A dingly, Student is eligible for special
education under the IDEA as a DHH student.
Early Education

Atage 15 months, District conducted an initial of Student. Based on the assessment,

District staff invited Student’s parents to observe the aural/oral program for DHH students at Alice

Birney Elementary School (“Birney”) and a sign'] program at N El y School.
When Student was two years old, Student’s parents chose for Student an oral method of communication
and an oral education. Accordingly, Student was enrolled in Bimey’s pre-kindergarten DHH program.

When Student began the program at Birney, he wore a hearing aid in each ear. Student’s parents

learned about cochlear implants through Student’s preschool teacher at Bimey, who attended doctor

T'he Court takes these ficts from the sdministrative record and the ALY’s findings of fact. Disputed factsand facts
relevant 1o a spocific legal issue are ted and add; d below in the Di ion section.

4
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appointment with Student’s parents and discussed cochlear implants extensively, When he was four
years old, Student received a cochlear implant in his left car. Student’s implant was “mapped” at the
California Ear Institute's Let Them Hear Foundation in Palo Alto, California. Studentcontinuedto wear
a hearing aid in his right car.

i Student attended District’s oral‘program at Bimey from 1998-2000, during pre-school and
kindergarten. Student returned to Birney in 2007 and attended Biney's oral program during the 2001-
2002 and 2002-2003 school years, for his second and third grades.

On May 20, 2003, Student’s IEP convened for Student’s annual IEP meeting, Staff from both
Bimney and Bullard Talent School {“Bullard Talent”) atierided the meeting® The IEP team discussed
whiether Student’s placement for the 2003-2004 school year should be in a gencral education fourth
grade class at Bullard Talent or in the oral DHH:special day class (“SDC”) at Bimney. Several staff

expressod concerns about placement at Bullard Talent; however, Student’s parents requested a full-

inclusion mainstream placement at Bullard Talent. Based on this disag) the [EP was continued.
Ina May 27, 2003 letter, Student’s mother complained to District program specialist Diane Beauregard

(“Ms, Beaurcgard”) that the discussion of the IEF meeting regarding Student’s pl options was

] P

misplaced and should have been devoted solely. to Student’s Bullard Talent transition.

The IEP meeting reconvened on June 5,2003. At the June 5, 2003 1EP meeting, the team agreed
to the parents’ request for a mainstream placement at Bullard Talent, and offered that placement. In
addition to placement at Bullard Talent, District offered Student designated instruction and services
(“DIS™) of resource specialist program (“RSP”) for 65 minutes per day, DHH specialist therapy for 480

minutes per month, speech-related therapy for 8 sessions per month, and a cued-speech transliterator.?

The IEP team also offered assistive technology, including dn FM system/auditory. trainer to be worn
duringall instruction, to provide Student with amplificationof his teacher’s voice, and accommodations

such as extended time on tests:

2Student's parents entered Student in the lottory for admission to a District magnet school, Bullasd Talent School
{"Builard Talent"). Studeni was successful in lottery admission to Bullard Talent. At Buliard Talent, students receive
academic instruction in the morming only, with aflernoons devotsd to visual snd performing arts sctivities.

Cued spesch is 8 method of interpreting in which manual cues around the transliterator's mduth are used to onhance
lip reading and the help the listence/reader understand whera thic sound is made.

5
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2003-2004 School Year

Student attended Bullard Talent for the 2003-2004 school year.. Student was placed in a éencral
education fourth grade class taught by Janice Marshiall (“Ms. Marshall™). Pursuant to the IEP, and while
mainstreamed in the general education class, Student spent 65 minutes a day with his RSP teacher Mary
Ann Dorian (“Ms. Dorian™), received DHH specialist services with Linda Shroer (“Ms. Shroer”) and
speech-language therapy with Lori Jern (“Ms. Jern”). In addition, District audiologist Cindy Yates (“Ms.
Yates") consulted with Ms. Marshall and Ms. Dorian. Student liked Ms. Marshall, made friends at
Bullard Talent.and thrived socially.

Student begaﬁ the 2003-2004 school year far behind other students athis grade levelin language,
communication, and all academic areas except for math. The IEP team convened again on October 27,
2003, and agreed that Student would receive a special education report card and would not be working
towards grade level standards.

2004-2005 School Year

The annual IEP meeting convened on May 26, 2004. The team members discussed Student’s

present levels of performance and progress on his goals and objectives. The team agreed that Student

would remain at Bullard Talent for his fifth grade year, with DIS of RSP services for 60.minutes a day,

DHH specialist services for 720 mi per month, speech-1 therapy for 8 session per month,
and a full-time cued speech transliterator. The team also agreed to accommodations such as extended
time on tests and copies of his textbooks for the following year to review over the summer. District
offered Student placement in a general education fifth grade class with students who had delays in
reading.

Student’s fifth grade class taught by Denise Stover (“Ms: Stover”). Student continued to receive
RSP services with Ms. Dorian, DHH specialist services with Ms. Shroer, speech-language therapy with
Ms. Jern, and a cued speech transliterator.

In late September 2004, Ms. Stover gave Student a “deficiency notice,” indicating that Student
was having difficulty with many subjects at the fifth grade level. Seéveral members of the IEP team met
with Student’s mother informally on October 6, 2004 to discuss the deficiency notice. As a result,

N
Student’s grading was modified and Student received no further deficiency notices that year.

6
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Student was unhappy in Ms. Stover’s class. Student resisted going to school during his fifth
grade year. In one incident;, Ms. Stover made Student “pull a card” as a punishment for his classroom
behavior. Student’s mother was upset by the incident. Ms. Stover also refused Student’s mother’s
request to give her the answer keys to-Student’s examinations in advance, ol

In May 2003, District staff conducted Student’s triennial reassessment. Student ﬁvva"s‘ e\/élu;i*t;d
in the areas including cognitive ability, academic achievement, attention, behavior, speech, language,

" i

auditory comprehension, auditory discrimination, listening compr ion, and lip ing

2005-2006 School Year

On June 3, 2005, Student’s [EP tcam convened for the annual IEP meeting. District

rec ded referring Student to the Central Valley Diagnostic Center for further assessment, but

Student’s mother chose to forego that Indi ing Student’s pl for the 2006-2007
school year, District staff opined that placement at Bullard Talent would not meet Student’s needs.
District staff recommended placement at cither a DHH SDC at Noresman Elementary School, or a
regular sixth grade class.at Del Mar Elementary School (“Del Mar”), Student’s mother visited the
proposed schools. Subsequently, Student’s mother accepted District’s offer of placement at Del Mar.

Student was placed in a general education class sixth grade class at Del Mar, with RSP services
taught by Denise Williams (“Ms. Williams™) for 500 minutes per week, DHH specialist services with
Eric Nybetg (“Mr. Nyberg”) f or 720 minutes per month, and speech-language therapy for 50 minutes
per week. Student also received supports and services. such as an FM system, a sign language
interpreter, and weekly counseling sessions by a counsek;r assigned to the DHH program.

On October 19, 2008, District staff met with Student’s mother for a conference. During that
meeting, the participants agreed that Student’s new DHH specialist, Erik Nyberg, would teach Student
sign language vocabulary during his sessions with Student. On October 26, 2005, Student’s IEP
convened and added this change to Student’s IEP, The team also added goals and objectives in reading
and writing, and agreed to parent’s request to defer again Student’s referral to the Central California

Diagnostic Center. Student’smother further agreed to change Student from a cued speech transliterator
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10 a sign language interpreter *

During his sixth grade year, Student received deficiency notices, reporting that he was below

grade level in certain subj Student told his e lor that he-and his mother were unhappy with Del
Mar because he did not have friends there, and that he wanted to go back to Bullard Talent. Student’s
mother was unhappy with Del Mar because, inter alia, Student’s peers spoke Spanish on the playground,

In March 2006, Student’s mother took Student to see his former Birney teacher, Carole Aguirre
(“Ms. Aguirre™). Ms. Aguirre conducted a Ling 6 Sound Test on Student and determined that Student

could not hear the sounds correctly. Ms, Aguirre checked Student’s and determined that it

was working properly, but recommended an audiologist check Student’s equipment. Student’s.
audiologist at the Let Them Hear Foundation tested Student’s cochl¢ar implant and also determined that
the equipment was working properly, but that Student was not accessing sounds from the implant. In
April 2006, Student began receiving auditory verbal (“AV”) therapy from Ms. Aguirre. Student also
received consultation and some AV therapy sessions from AV therapist Nancy Sakaguchi (*Ms.
Sakaguchi™), who taught Ms. Aguirre AV therapy: Student’s parents privately funded the AV therapy.
2006-2007 School Year
On May 26, 2006, the IEP team convened for its annual meeting. The team reviewed results of

informal testing by Mr. Nyberg, and di d Student’s pl options for the 2006-2007 school

year. District recommended two. options for Student’s placement: DHH SDC at Ahwahnee Middle

School (“Ahwahnee™) or a mai pl at Student’s home school, Fort Miller. Student’s

mother agreed to visit the SDC at Ahwahnee, but rejected pl t at Fort Miller. Student’s mother
also requested that the District fund AV therapy for Student,
The 1EP team reconvened oni June 21,2006, The District recommended placement at the DHH
SDC at Ahwahnee. Student’s mother rejected that recommendation, and did not sigh her consent to the
IEP. District denied Student’s parents’ request to fund Student’s AV therapy for the 2006 summer,
In July 2006, at his parents’ expense, Student attended a two-week summer program at Clarke

School for the. Deaf (“Clarke”), a private school in Massachusetts.

“*Student's mother asked for an interpreted who could use both sign language and cued spékch transliterating, but
District indicated that no individual exists:
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On August 19,2006, Ms. Sakaguchi conducted a District-funded assessment of Student to‘assess
Student’s auditory nceds and to-evaluate whether Stdent needed AV therapy. After reviewing Ms.
Sakaguchi’s report, District’s Manager of Special Education Programs Beth Shroeder (*Ms. Shroeder™)
asked Ms, Sakaguchi to recommend the frequency and duration of AV therapy that she believed Student
needed, I addition, Ms:. Shroeder asked Ms. Sakaguchi to offer other recommendations regarding

Student’s educational p ing. Ms. Sakaguchi agreed to add her recommendations, and issued an
amended report on August 29, 2006,
In late August 2006, Student’s parents notified the District in writing that they intended to place

Student at Clarke unilaterally, and that they would seek reimbursement from District for the Clarke

placement.

On September 1,-2006, the IEP team convened to discuss Student’s ptacement options for the
2006-2007 school year and Ms. Sakaguchi’s report. District offered placement at the DHH SDC at
Ahwahnee, proposed referring Student for assessment at the. Central California Diagnostic Center, o
at Northern California Diagnostic Center. Student’s parents rejected District’s placerent offer and

diagnostic referrals, and filed a due process hearing with OAH.

For the 2006-2007 school year, Stud ded Clarke. Student was initially placed in a
seventh grade class. In October 2006, Clarke conducted a comprehensive educational evaluation for
Studerit. In November 2006, Student was moved from a seventh grade class to a fifth grade class. Later,
while he remained in the fifth grade clags, Clarke gave Student third grade level work. Student continues
to progress at a slow pace. Student upgraded the cochlear implant in his left ear in January 2007, and
received a cochlear implant in his right ear in March 2007.

Procedural History
Student appeals-an administrative law judge decision pursuant to 20 U.S.C. §1415. The ALJ

heard this matter on May 30-31, June 1-2, 5, 7-8, 11-12, and 26, 2007 in Fresno, California. After the

1

hearing, the parties d closing arg in writing. The record was closed and the matter
submitted on July 13, 2007, On August 14, 2007, the ALJ issued her Decision in the matter of Student
v. Fresno Unified School District, OAH Case No. N2006090026 (“Decision”). In hey Decision, the ALY

denied Student’s claim for relief, with one exception. The ALJ found that District substantively denied

9
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Student.a FAPE by failing to offer extended school year services (“ESY”) for the 2005 summer session.
The ALJ ordered District to reimburse Student’s parents for tuition, room, board, and reasonable travel
expenses for the 2006 suynmer session.

Toresolve the administrative appeal, Student moved for summary judgrrient on January 26, 2009,
pursuant to the January 12, 2009 stipulation and order. An amended administrative record was lodge
with this Court on February 6, 2009. Student filed his-amended motion for summary judgment on
February 6, 2009, and a further amended motion on February 26, 2009. District filed its opposition on
March 16, 2009. Student replied on Mareh 30, 2009, This Court found this motion suitable for decision
without a hearing, pursuant to Local Rule 78-230(h).

STANDARD OF REVIEW

“Wher a party challenges the outcome of an.JDEA due process hearing, the reviewing court
receives the administrative record, hears any additional evidence, and ‘bas[es] its decision.on the
preponderance of the evidence.” R.B..v. Napa Valley Unified Sch. Dist., 496 F.3d 932, 937 (2007)
{quoting 20 U.S.C. §1415(1}2)(B)). Based on this standard, “complete de novo review of the
administrative proceeding is inappropriate.” Yan Duyn v. Baker Sch, Dist. 5.J, 502 F.3d 811, 817 (2007).
As the party seeking relief in this Court, Student bears the burden of demonstrating that the AL)’s
decision should be reversed. Clyde K. V. Pullayup Sch. Dist., No. 3,35 F.3d 1396, 1399 (9th Cir, 1994).

1.

In addition, the party challenging the administrative decision bears the burden of persuasion on each

claim challenged. /d.
Deference
In review of an IDEA. due process hearing, dourts give “less deference than is conventional” in

review of other agency actions.” Ofai Unified Sch. Dist, v. Jackson, 4 F.3d 1467, 1472 (9th Cir. 1993).

“How much deference to give state educational ies, h , is a-matter for the discretion of the

courts,” Gregory K. V. Longview Sch. Dist., 811 F.2d 1307, 1311 (9th Cir. 1987). The Court, “in

ition of the. expertise: of the administrative agency, must consider the findings carefully and

endeavor to respond to. the hearing officer’s resolution of each material issue. After consideration, the
court is free to accept or reject the findings inpart or in whole.” 1d.; Ojai Unified Sch. Dist. v. Jackson,
4 F.3d.1467 (9th Cir. 1993). '

10
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“[D]ue weight’ must be given to the administrative decision: below and.[] courts must not
*substitute their own notions of sound educational policy for those of the school authorities which they
review.” Van Duyn, 502 F.3d at 817 (quoting Rowley, 458 U.S, at 206), “[Tlhe amount of deference
afforded the hearing officer’s: ﬁndinggl increases where they are thorough and careful.” Capistrane
Unified Sch. Dist. v. Wartenberg, 59 F.3d 884, 891 (9th Cir. 1995). This Coust gives deference to an

ALJ’s decision “when it ‘evinces his [or her] cateful, impartial consideration of all the evidence and

+

derr his [or her) itivity to the ity of the issues presented.” County of San Diego v.
California Special Educ. Hrg. Off., 93 F.3d 1458, 1466 (9th Cir. 1996).
Basic Floor of Opportunity
While a student’s IEP must be reasonably caleulated to provide him or her with educational
benefit, school districts are required to provide only a “basic floor of opportunity.” Rowley, 458 U.S, at
200-01. Thus, an *““appropriate’ public education does not mean the absolutely best or ‘potential-
maximizing’ education for the individual child.” Gregory K. v. LongviewSch. Dist, 811 F.2d 1307, 1314

(1987), However; “Congress did not intend that a school system could discharge its duty under the

IDEA by providing a program that produces some minimal academic adv ment, no matter how
trivial.” Amanda J. ex rel. Annette J. v. Clark County Sch. Dist., 267 F. 3d 877, 890 (9th Cir. 2001).

Snapshot Evaluation
The standard for evaluating IEPs, commonly called the “snapshot” rule,” is not retrospective.
Adams v. State of Oregon, 195 F.3d 1141, 1149 ($th Cir. 1999). As the Adams court explained

Instead of asking whether the [IEP] was adequate in light of the [Student’s] pro%ress, the
district court should have asked the more pertinent question of whether the [IEP] was
appropriately designed and implemented so as to convey [Student] with a-meaningful
benefit. We do not judge an [IEP] in hindsight; rather, we look to the [IEP’s] goals and
goal achieving methods at the time the plan was implemented and ask whether these
methods were reasonably calculated to confer [Student] with a meaningful benefit...In
striving for “appropriateness,” an IEP must take into account what was, and what was
K?t,ﬁol:ﬂecﬁvcly reasonable when the snapshot was taken, that is, at the time the IEP was
alted.

195 F.3d at 1149,
DISCUSSION & ANALYSE
L Evidentiary Matter—Judicial Notice

The Coutt first considers Student’s challenge to the ALJ's denial ofStudent’s;/request forjudicial

11
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notice. Student filed a request that the ALJ take judicial notice of a document entitled “Programs for
Deaf and Hard of Hearing Students: Guidelines for Quality Standards™ (“Guidelines™). The Guidelines
are issued by the California Department of Education. In the request for judicial notice, Student attached
acopyof the Guidelines and argued that they were subject to judicial notice pursuant to Cal. Evid. Code
section 452(h). Student filed the request with his.closing brief.

In addressing Stadent’s. judicial notice request, the ALJ noted:

The fact that the CDE issued these Guldelmes is not reasonably subject to dispute and

is ble of immediate and accurate.d However, the same has not been

estabhshgd for the contents of the Guidelines. The entire document is 200 pages long

extensive, tect rec dations abiout numerous topics related to the
educatlon of deafand heard of hearing (DHH) students. Since the choice of methods for

education of DHH students is-a topic witha long h:story of debate and controversy, it is
doubtful that therecc dations exp din the Guidelines are not subject to dispute
or are cable of i diate and d ination.

Ultimately, the ALJ denied Student’s judicial request as untimely. The ALJ pointed out that Student
failed to identify the document as a proposed exhibit “at least five business days inr advance of the

hearing,™ as required by Cal. Educ. Code section §56505(¢)(7)). Student further failed to list the

Guidelines in a prehearing conference bmitted three busi days prior to the prehearing
conference, in violation of OAH requirements. In submitting the late request, Student did not offer “any
reason why the document should be admitted despite the failure to comply with these requirements.”

Pursuant to Cal. Evid. Code section 452(h), a court may take judicial notice of “[f]acts and
propositions that are not reasonably subject to dispute and are capable of immediate and sccurate
determination by resort to sources of reasonably indisputable accuracy.” “Although the existence of a

dc maybej

i

{ly noticeable, the truth of t: ined in the dc and its proper
interpretation are not subject to judicial notice if those matters are reasonably disputable.” Unruh-
Haxton v. Regents of University of California, 162 Cal. App. 4th 343, 364 (2007) (citations omitted)
(italics in original).

Student acknowledges that “the ALJ was correct in determining that the contents of the
guidelines cannot be judicially noticed for their truth or accuracy.” Student argues that the ALJ erred
in failing “to acknowledge that the guidelines could be judicially noticeable for their purpose of showing
that the CDE has in fact set forth suggested guidelines for use in the education c;{‘ DHH children.”.

12
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Student contends that after taking judicial notice of the exist ofthe Guidelines, the trier of fact could

determine whether District followed those suggested Guidelines and, if not, what weight that
determination carries in the ultimate decision of whether District denied Student his right to a FAPE.
Student fails to address the ALJ's ruling to exclude the Guidelines as untimely.

The ALJ did not err to deny Student’ request to take judicial notice of the CDE Guidelines.

Student continues to provide no reason why the d should be considered despite Student’s failure

to. comply with Cal. Edue. Code section 56505(e)(7), the OAH requirements, and the ALD’s case

management order. Student’s failure to comply with these requirements renders the Guidelines

untimely. In addition, Student’s submission of the Guidelines with his written closing argument

deprived District of the opportunity to submit documents: in response, to question witnesses about the

Guidelings, or to raise ar garding the Guideli Accordingly, the ALJ correctly denied
Student’s untimely request for judicial notice of the Guidelines.
1. Deference to the ALJ’s Thoughtful and Careful Analysis

Before discussing the meritsiof Student’s IDEA procedural and substantive violations arguments,
this Court addresses Student’s position regarding the degree of deforence this Court should give to the
ALI decision, R.B. v. Napa Valley Unified Sch. Dist., 496 F.3d 932, 942-43 (9th Cir, 2007). Student

argues that this Court shiould not give deference to the- ALJ’s decision. District ds that this Court

should afford substantial deference to the ALJ"s thoughtful and careful decision.

This Court gives deference to an ALT's decision “when it ‘evinces his {or her] careful, impartial
consideration of all the evidence and demonstrates his [or her] sensitivity to the complexity of the issues
presented.” County of San Diego v. California Special Educ. Hrg. Qff.; 93 F.3d 1458, 1466 (9th Cir.
1996). As the Ninth Circuit Court of Appeals explained in-Napa Valley, 496 F.3d at 942-43, a Court
“treat[s] a hearing officer’s findings as “‘thorough and careful’ when the officer participates in the

questioning of witnesses and writes a decisi in[ing] a complete factual background as well as

a discrete analysis supporting the ultimate conclusions.”
The ALJ’s 38-page decision, rendered after a ten day hearing, contains a detailed factial
background and analysis, The ALJ explains her legal conclusions thoroughly, including citations to the

relevant facts and discussion of the applicable law, Additionally, the ALJ was involved actively in the

i3
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hearing. The ALJ questioned many witnesses, both to clarify responses.as well as to elicit follow-up
responses. Accordingly, this Court shall give due weight to the ALI"s decision and shall give particular
deference to the ALY’s decision to the extent it was “thorough and careful.”

HI.  Substantive Issues’

A, For the-2003-2004, 2004-2005, and: 2005-2006 school years, did the District fail to
assess Student’s unique needs in the area of audition skills (which skills affect his
ability to access sounds and words) and therefore affect his ability to learn to read)?

According to the IDEA and California’s Education Code, each student must be assessed in all

areas. of his or her suspected disability. 20 U.S.C. §1414(b)(3); Cal. Edue, Code §56320(f). Student
appeals the ALJ’s canclusion that the District assessed Student in all areas of suspected disability in the
area of audition skills for the 2003-2004, 2004-2005, and 2005-2006 scliool years.

The ALJ concluded that the District properly assessed Student during the relevant time period

“by conducting testing such as the TAC, the W-J-III Listening Comprehiension subtest, the Ling 6 Sound
Test, the Wepman Auditory Discrimination Test, and other assessment tools.” The ALJ arrived at her
conclusion based on the following findings of fact, in pertinent part:
In the 2003<2004 school year, the assessment information regarding Student’s
audition skills consisted primarily of results from the May 2002 triennial reassessment.

In that reassessment, Student's DHH SDC teacher, Ms. Wasser, administered the Test

of Auditory Comprehension (TAC), and also the Listening Comprehension subtest of the

Waodcock-Johnson-I1I. Ms. Wasser, DHH specialist Linda Shreer, and speech-language

pathologist Lori Jern also used informal measures to regularly assess Student’s hearing
and listening skills, such as regularly administéring the Ling 6 Sound Test.

For the 2004-2005 school year, District did not conduct additional formal
assessment of Student’s audition skills, In May 2008, District assessed Student’s
audition skills ‘as part of the triennial r DHH specialist Linda Shroer

dmini d the TAC to Student’s auditory comprehension, and the Wepman
Auditory Discrimination Test to measure his anditory discrimination, Ms. Shroer also’
assessed Student in'the area of listening comprehension, by testing his ability to repeat
sentences and answer question about a three-paragraph short story from the Read
Naturally program, IE addition, speech-language path(‘)logist Lori dJem conducted a
1 that i i g an i

Tuded testing in exp
*par orgsnizational purposes, this Court will address each issue as sot forth.in the ALJ's: Decision. The parties’
willbe idered within the ble issue. This C H iewed and iderad sli points
and ith i of undi d facts and theretd, vbjections and other papers
filed by the parties, Omission of to an d bj of paper i3 niot to be construed to the offect
that this Court did not consider the argument, document, objection or pagier. This Court thoroughif reviewed, considered
and spplied the evi it déemed ingil material and appropriate for Y jud

14
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ln May 2006 District speech~lat}g.mge pathologxsc Jenny Slonski conducted a

comp dent’s receptive vocabulary, expressive
w I ary, and lang; p skills, In August 2006, District funded an
d 1 evaluation by Ms. Sakaguchi, a certified AV therapist. Ms.

Sakaguchl assessed Student m aress including audltory compmhensmn, anditory
discrimination, g comp s, and compr on of | tr

In addressing Student’s ar t that District should have made a greater assessmient of

Student’s auditory skills prior to August 2006, the ALJ found “little evidence™ to support this claim:

Student’ points to the testimony of Dr. Maura Martindale, an expert in oral education of
DHH children, who testified that the: triennial should have included a
language sample to measure Student's mean length of utterance and syntactic pmductum

However, this testimony did not blish that the ab of the 1 ge sample
constitited a failure to assess in audition skills, The same apphes to Dr. Mamndale s
testimony that she would have liked to see a of

While such testimony established that-additional measurement. tools may have been
helpful, the evidence did not prove any failure to assess.

Additionally, the ALJ noted that “in June 2005, Student’s parents decline the District’s proposal torefer
Student for further assessment at the Central California Diagnostic Center.”
1. Restatement of Issue

Student asserts-that ALJ committed error by restating the issue. Student claims that

the ALJ restated this issue in a way that “varied slightly” from his articulation of them in the Prehearing
Conference Order: Ina footnote, Student points out that his issue of “assessment” included “addressing
and assessing” Student’s needs.

In her decision, the ALJ notes that she “slightly reorganized the issues by consolidating the
assessment claims into a single issue.”” The ALJ"s consolidation of the assessment claim over the 2003~
2006 time period is appropriate, as the IDEA requires a triennial assessment of Student, with certain
inapplicable exceptions. 20 U.S.C. §1414(a)(2)(b). As such, District was not required to assess Student
every year. Consolidation of the issue did not change the ALJ’s consideration of Student’s arguments.
The ALJ considered each assessment over the relevant period of time, including the 2002, 2003, and

2005 assessments of Student. In addition, the ALJ did not ignore Student’s claim that District failed to

“address” Student’s needs. Rather, the ALY considered Student’s failure to address ar parately
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foreach school year.® Thus, the ALJ"s reorganization was i ial to Student. Accordingly, the

ALJ properly reorganized the assessment issue,
2. Merits of Student’s Arguments.
District must reassess a special education student at least once every thre¢ years, and not more
frequently than one time per year, uniess the parents and district agree otherwise. 20 U.S.C.

§1414(a)(2)(b). A reevaluation occuts “if the local educational agency determiries that the educational

or related service needs, including improved academic achi and functional performance, of the

child warrant a recvaluation...or if the child’s parents:or teacher requests a reevaluation.” 20 U.S.C.

§1414(a)2)(1); Cal, Educ. Code §56381(a). R i 1 20 US.C.

1! P

§1414(c)3). As the ALJ set forth in the above-quoted findings of fact, Student was d in May

2002, May 2003, and May 2005. These tests included the Test of Auditory Comprehension and the

Woodcock Johnson UL Through these inations, Student’s abilities in audition, reading, written

language, and math were evaluated were assessed.

District assessed Student in the area of audition in accordance with the IDEA. District

administered the Test of Auditory Comprehension (“TAC”), the Listening Comprehension subtest of
the Woodcock-Johnson-1il and the Wepman Auditory Discrimination Test. In addition to these formal
assessments, District staff used informal measures to regularly assess Student’s hearing and listening
skills.

Student contends that the ALJ’s conclusion and facts are flawed on this issue. Student challenges
the ALJ’s finding of fact that Ms. Shroer and Ms. Jem used “informal measures” to assess Student’s
audition skills regularly. In particular, Student asserts the ALJ erred because Ms. Jern testified that she
did not conduct Ling 6 Sound Tests on Student.

In s0 arguing, Student misunderstands the ALJ’s finding of fact. The ALJ found: “Ms. Wasser,
DHH specialist Linda Shroer, and speech-language pathologist Lori Jern also used informal measures
to regularly assess Student’s hearing and listening skills, such as regularly administering the Ling 6

Sound Test.” Inthis sentence, the ALJ found that Ms, Wasser, Ms. Shroer, and Ms, Jemn used informal

SThis Court, as the ALJ did, considors cach “failure to address” argument separately below.

16
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measures to assess Student’s hearing and listening skills, At the end of the sentence, the ALJ included
one example of such informal measures-the Ling 6 Sound Test. Ms. Wasser testified thatshe performed
informal measures on Student, and performed the Ling 6 Sound Test daily. The ALJ then described
some of the informal measures used by Ms. Shroer and Ms. Jern. For example, the ALY found that “Ms.
Shroer also assessed Student’s listening comprehension, by testing his ability to repeat sentences and
answer questions about a three-paragraph short story from the Read Naturally program. In addition,

speech-language pathologist Ms. Jern sted a | > that included testing in

expressive language and semantics.” Thus, the ALY did not base her conclusion on an efroneous fact

that Ms. Jern performed the Ling 6 Sound Test. The evidence supports the ALI’s challenged factual

finding that Student was assessed in his area of need. .Accordingly, Student has not satisfied his burden
to prove that the ALJ’s conclusion on this issue should be overturned,

B. For thie 2003-2004 school year, did the District deny Student a FAPE by failing to:

1. Address Student’s unique needs: by developing appropriate goals and

objectives in ¢he area of audition: skills, auditory 1
p g and learning the English language

dev

Student asserts that the District denied Student'a FAPE by failing to address his unique needs

by developing appropriate goals and objectives in the area of audition skills, audiology, auditory

develog building ¢ and learning the English language. Those goals and
objectives are: written in the annual IEP. An annual IEP is a statement of measurable annual goals
designed to: (1) meet the individual’s needs that result from the individual’s disability to enable the pupil
to be involved in and make progress in the general curriculum; and (2) meet each of the pupil’s other
educational needs that result from the individual’s disability. 20 U.S.C. §1414(d)(1)(A)iii); Cal. Ed.
Code §56345(2)(2). The IEP must be designed to meet Student’s unique needs aind must be reasonably
caleulated to enable the child to receive an educational benefit. Rowley, 458 U.S. at 206-07. “The IEP
is the hallmark of the IDEA. It provides a detailed assessment of a student’s abilities and needs and then
lays out a program to meet that student’s-educational goals.” Jaynes v. Newport News Sch. Board, 33
IDELR 121, 2 (E.D. Va. 2000). The May 20, 2003 IEP and June 5, 2003 IEP contained one goal in each

of the following areas: reading (phonics); reading (sight words); reading (comp ion); oral 1

listening skills; vocabulary develop ; attention span while using an educational interpreter;

17
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misarticulations (vowels); misarticulations (“L"” consonant); and breath control. The October 27, 2003

IEP adjusted these goals slightly to add more work on vocabulary and 1

a Statute of Limitations

Before addressing the merits of the 2003-2004 IEPs, the Court notes that based on rulings by the
ALJ and this Court, the applicable statute of limitations began to run on September-1, 2003, District
argues that since an IEP is.to be judged by the “snapshot rule,” Student’s challenge to the design of the
IEPs developed outside of the limitations period is time-barred. In response, Studeént characterizes
District’s. statute of limitations argument as “baseless;” denies District’s assertion that Student’s
challenges only the “design” of the program; fails toarticulate what Student’s challenge is, if not design;
fails to explain how this Court can consider the untimely [EPs; and “acknowledges that his remedies and
request for compensatory education are limited to the three year statute of limitation.”

In its Order on Defendant’s Second Motion to Dismiss, J W. v. Fresno Unified Sch. Dist., 570,
F.Supp.2d 1212, 1221-22 (E.D. Cal. 2008), this.Court ruled:

The applicable statute of limitations for Plaintiff’s IDEA claim ig three gears from the
date of the filing of the due process request. Cal. Educ. Code §5605(1) (2006).” Plaintiff
initiated his request on September 1, 2006. Thus, the statute of limitations bars ali issues
arising before September 1, 2003, Plaintiff concedes that he alleges facts that fall outside
the IDEA’s statute of limitations, Plaintiff points out.that although the facts alleged to
oceur prior to September 1, 2003 are time-barred, the ALY allowed Plaintiff “to challenge
the services the District provided within the three-year statute of limitations based on “an
event accurring prior fo September 1, 2003; namely, the May 20, 2003 [individualized
educational program (“IEP”)].” Order Granting in Part EDistrict’s] Motion to Dismiss
(“Order™), Declaration of Levine, Exhibit E, p, 2, Thus, “[w}hile the Complaint contains
information regarding [Plaintiff] and the District that ocourred before September 1, 2003,
this information is for background purposes regarding the District’s. knowledge of
[Plaintiff’s] hearing and lang) impai " Order, p. 3. This Courtagrees that facts
alleged prior to September 1, 2003 are barred by the IDEA’s statute of limitations.
Plaintiff may not cﬁallengc conduct that occurred prior to that date, but may rely on
allegations of events prior to September-{, 2003 for background purposes.

A dingly, Student’s challenges to the May and June 2003 IEPs are time-barred. The Court will

consider Student’s challenge the design of the October 2006 IEP.
b. Failure to Assess and Address

Student argues that District’s failure to assess Student’s audition skills made District unable to

"0n October 9, 2006, the statute of liritations of due process fitings became two years; 34 €.F.R. §300.507(a)(25;
Cal. Bduc. Code §5605(1) (2008).

18
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develop goals to address Student’s unique necds, As discussed more fully above, however, District’s
assessment of Student was appropriate.. From the tesults of the 2002 and 2003 TAC and Woodcock-
Johnson assessments, District appropriately identified that Student had unique needs in language and
audition. Each of the goals and objectives in the Octaber 2003 IEP relate to these unique needs, as they
are directed at reading, oral language, listening skills, vocabulary development, speaking, language
expression and articnlation.
[} Lack of Appropriate Goals and Too Few Goals

Student argues that District lacked appropriate goals and had too few goals to address Student’s
needs. Student relies on the testimony his expert witness, Dr. Mauta Martindale (“Dr. Martindale™) to.
argue that Student was denied a FAPE. Student attacks the ALI’s reliance on Ms. Derian and Ms. Jern,

and erroncously argues that the ALJ ignored Dr. Martindale’s testimony. The ALJ found:

Dr. Martindale was an 1y knowledgeable wi with experience and
significant expertise in the field of oral education for DHH children, Her testimony was
candid and credible. However, for the following , her testi didnot lish
that District denied Student a FAPE for the 20032004 school year. Dr. Martindale
reached her conclusions solely based upon her review of Student’s records, including
IEPs, assessment reports, and audiological records. She never assessed or met wit]
Student, and never observed his educational program. In contrast, other credible
witnesses such ag Student’s RSP teacher, Ms, Dorian, and Student’s speech-language
gathologist, Ms, Jern; testified that these. goals were appropriate to address all of

tudent’s educational needs. After working with and assessing Student, they were very
familiar with Student’s needs during the time period at issue. While Ms. Dorian and Ms.
Jern lacked the extensive cxpertise of Dr. Martindale, they were still qualified,
experienced, and knowledgeable professionals.  Moreover, Dr. Martindale’s
meast of adequate progress was that Student needed to develop language at a
level commensurate with his hearing peers. This standard is higher than the “meaningful
educational benefit” standard applicable to this legal analysis.

This Court “can ily dismiss...(Student’s] objections as impermissible attempts to second-

guess the [ALY’s] characterization and weighing of the evidence.” Napa Valley; 496 F.3d at 942, The
Court refuses to question the ALPs reliance on the testimonies of Ms. Dotian and Ms. Jern, which
included observations of Student in the classroom, rather than Dr, Martindale’s testimony. See Ms. S.
v. Vashon Island. Sch. Dist., 337 F.3d 1115, 1127-28 (9th Cir, 2003) (district court defers to ALY’s
credibility determinations). Dr. Martindale never met with Student or District teachers and staff who
worked with Student. Dr. Martindalle never observed Student’s physical environm?m or his behavior.

Dr. Martindale’s opinion was based solely on her review of the written IEPs, pr'égress reports, and
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examination results. Moreover, Dr. Martindale’s standard was higher than required by the applicable

law. Additionally, the ALJ’s “weighing of the evidence was consi withther that the IEP

1

team review “[clurrent cl -based and observations’ and “{o}bservations by teachers

and related service providers(.]” Napa Valley, 496 F.3d at 943 (quoting 34 C.F.R. §300.533(a)(ii)-(iii)).
Accordingly, the ALJ did not err to find that District provided Student a FAPE for the 2003-2004 school
year, based on the
2 Offer or provide a program and services that were reasonably calculated to
meet his auditory and oral needs, due to the District’s offer of 2 mainstream
placement for most of Student’s time
Student argues that mainstream placement of Student was inappropriate and the services and
accommodations provided were insufficient. Studentargues that ALJ erred because: (1) ber conclusion
about the Student’s parents current position is inconsistent with federal and state law; (2) mainstreaming
was an inappropriate placement; (3) the limited services provided to Student were insufficient;(4)
District staff's use of visual stimuli-was not reasonably calculated to meet Student’s auditory and oral
needs; and (5) District staff lacked necessary qualifications and training.® The Court considers each
argument below.
a. Parents’ Incoengruous Position
In anticipation of the 2003-2004 school year, District provided Student’s parents with a
conti of alternative pl as required by 34 C.F.R. §300.551. District suggested Student be

placed in either Birney’s DHH SDC program or Bullard Talent, with related services, aid and support.

District team members favored the Bimey pl ; how , Parents rejected District’s offer of
placement at Birney, and demanded that Student be placed at Bullard Talent. Student’s mother was so
angry that the District congidered placing Student at Bimey, that she left the May 20, 2003 IEP team
meeting in tears. Student’s parents then sent a letter to Ms. Beauregard, District Program Specialist,

dated May 27, 2003, which reads, in relevant part:

Reflecting on the IEP ing for [Student] last week questions and concerns have arisen
that we would like to address:

33tudent asverts these arguments for each school year. The Court’s analysis applics to-each sdhaot year, as disoussed
more fully below.
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It was quickly apparent the meeting was going to be focused on the pros and cons of
Birney’s program over Bullard Talent, and riot on the program option, and. resources
y for [Student’s} ful transition,

[We] are still unclear why the focus and diréction of this IEP meeting was centered on
the supposition that a decision has not been made. 1believe the discussion of the merits
of both schools was inappropriate for an IEP transition/annual review meeting,

Our most serious concern is the disregard for [Student]’s IEP and the prevention of
{Std f © q

] being

Atthe June 5, 2003 IEP meeting, District agreed to the parent’s request to mainstréam Student at Bullard
Talent, with additional services and supports. -Student now argues that District’s offer of mainstream
placement at Bullard Talent denied Student a FAPE.

District argues Student’s position that. District violated the IDEA by offering placement at
Bullard Talent is disingenuous and should be denied on grounds of equitable estoppel, laches, waiver,
and unclean hands. District contends that Student’s parents’ consent on the mainstream placement

precludes their chall of that pl tin this motion. District points out that the placement offer

wag made at the insistence-of Student’s parents, and suggests that if Student’s patents disagreed with
the appropriateness of District’s offers, Student’s parents should have refused to consent and filed for
a due process hearing. Relying on CM'v. 8d. of Public Educ. of Henderson County, 184 F. Supp. 2d
466, 483 (W.D. N.C. 2002), District argues that Student’s parents waived their right to challenge the
IEPs to which they consented. District contends that Student’s parents bad faith conduct should bar this
Court from providing them equitable relief, pursuant to 20 U.8,C. §141 2(a)(10)(C)(D(I).?
District’s arguments areunpersuasive. The Henderson County court did notrule that a claim was
precluded or waived based on a parent’s consent to an IEP. Rather, the courtruled that a school district
was not required to provide parents with due process notice because those parents had not expressed that
they were “aggrieved” by the school’s action. Hendérson County, 184 F. Supp. 2d at 483. Thus, the

ruling does ot support District’s assertion.'

Student deflects District’s arg ts. Student ds that “this case is not about the parents’

9Althnugh District offérs this multitude of logal arguments, District only develops its argoment related to waiver.

mAlthough District does not raise the issue, this Court notes that the placement decision Was made outside of the
statute of limitations.
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req) or insi on a certain methodology, but instead it’s about whether the District developed
and implémented an IEP that was reasonably calculated to provide [Student] a meaningful educational
benefit.” Student argues that parents “do not have veto power over any individual IEP provision,” and
when consensus cannot be reached, District has the duty to formulate an IEP to the best of its ability.
. 4Stvugiem_'sr deflection ignores ;ettle«j! EDQA law. Parental panicipalion in the development of an
IEP is the cornerstone of the IDEA. Winkleman v. Parma;City Sch. Dist., 550 U.8. 516, 127 S.Ct. 1994,
1999-2004 (2007); see also, Hoeft, 967 F.3d at 1300 ( “Parental involvement is a central feature of the
IDEA.”). District is required to consider Student’s parents wishes in developing its [EP proposals. N.L.
v. Knox Co, Schs., 315 F.3d 688, 693-94 (6th Cir. 2003). Accardingly, while the claim is not waived,

Student’s parents insi on ing at the time the IEP was made supports the ALY's
conclusion that District provided Student a FAPE, as di d more fully below.,
b, Decision to Mainstream

“The language of the IDEA...clearly indicates a strong preference for ‘mainstreaming,” i.e.

cducating handi d child 1 id handi d children in a regular educational

PP PR

environment,”Poolaw v. Bishop,67 F.3d 830, 834 (9th Cir. 1995) (citing Rowley, 458 U.S. 176, 188-89).

“Disabled children, to the imum extent appropriate, should be educated with children who are not
disabled, i.e., they should be mainstreamed. 20 U.8.C. §1412(a)(5)(B)...” Seattle Sch. Dist, v. B.S., 82
F.3d 1493, 1500 (9th Cir. 1996). 20 U.S.C. §1412(a)(5)(B) requires:

To the maximum extent appropriate, children with disabilities...are- educated with

children who are not disabled, and special classes, separate schooling, or other removal

of children with disabilities from the regnlar educational environment occurs.only when

the nature or severity of the disability oF a child is such that education in regular classes

with the use of supplementary aids and services cannot be achieved satisfactorily.
“In carrying out this directive, the state educational agency must develop and implement an IEP aimed
at providing each disabled child with a [FAPE] in the least restrictive environment.” Poolaw, 67 F.3d
at 834 (citing 34 C.F.R. §300.550 et seq.).

The question whether to educate a handicapped child in the regular classroom or to place him

in a special education environment is necessarily an individualized, fact specific inquiry. In each case;

the apparent tension between the IDEA's clear p for mainstreaming and its requi that

ool

pravide individualized proge tailored to the specific needs of each disabled child must be
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balanced. 20 U.S.C. §§ 1401, 1414(a)(5); see also Oberti, 995 F.2d at 1214; Daniel RR., 874 F.2d at
1044-45. Inconsidering whether the District proposed an appropriate placement for Student, the Court
balances four factors: “(1) the educational benefits of placement full-time in a regular class; (2) the
non-academic benefits of such placement; (3) the effect Student had on the teacher and children in the
regular class; and (4) the costs of mainstreaming Student.” Saucramento City Uni, Sch. Dist., Bd, of Educ.
v. Rachel H., 14 F.3d 1398, 1404 (9th Cir, 1994) (“Rachel H. factors™). “Thisanalysis directly addresses
the issue of the appropriate placement for a child with disabilities under the requirements of 20 U.S.C.
§ 1412(5XB).” 1d.

i Educational benefits of placement-in fufl-time regular class

The ALJ found that the general education class offered Student some academic benefits, such

a5 language development from communication with typically developing peers. The general education
class also provided Student with significant challenges, such as the fast pace of the academic instruction.
The ALJ acknowledges that there was some indication that greater educational benefits might have been
available at the Birney DHH SDC claim, but the limited evidence on that point was too sparse. to
establish that conclusion,

i, Non-academic benefits of general education placement

The non-academic benefits of mai ing Student were significant. Accordingto Student’s

mother, Student “adjusted beautifully” and “was making friends” in his Bullard Talent fourth grade
class. Student’s mother acknowledges that “socially he’d had a nice transition,” Student played on the
soccer team and his self-esteem improved.

iii. Effect Student had on teacher

Student’s fourth grade teacher, Ms, Marshall blished that Student had a positive effect on

his fourth grade teacher and classmates.
iv, Cost of mainstreaming Student
There is no evidence about the cost of mainstreaming Student.
v. Balancing

Having balanced the above factors, this Court finds District’s offer to mainstream Student was

3
¢ bly calculated to provide Student a benefit and was approptiate in light of the information
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available to the IEP team at the June 2003 meeting. Student’s parents strongly preferred the mainstream
option. Knowledgeable and credible witnesses, such as Student’s fourth grade teacher, Ms, Marshall,
and District school psychologist Tim Conway established that the offer was designed to meet Student’s
unique needs and was reasonably calculated to provide Student with a benefit. Although Student had
difficulty hearing in the general education class, supports and services such as a cued speech
transliterator and FM system were designed to address those needs. Similarly, RSP, DHH and speech-
language pull-out services wore designed to support his learning in the general education classroom and
address. his IEP goals in.an intensive, one-an-one setting. Thus, Student was placed in least restrictive
environment appropriate to Student’s needs. Mainstreaming for most of the school day offered Student

the opportunity to develop 1 through ication with his typically-hearing peers.
PP P

Socializing with this typically-hearing peers further provided Student with non-academic benefits.

Since Student’s mode of ication was oral, the oral approach in general education for most of

the day suited Student’s needs. See, 4.U. v. Roane Co. Bd. of Educ., 501 F. Supp.3d 1134, 1137-38
(E.D. Tenn. 2007) (noting the importance of spending as much time as possible with typically
developing peers for children with cochlear implants); see also, Cal. Ed. Code §56000.5. Considering
all of the evidence, this-Court finds that District’s offer of a mainstream placement did not violate the
IDEA.
[N Insufficient Services

At the June 5, 2003 IEP meeting, District offered to mainstream Student at Bullard Talent, and
to provide the following services and supperts: DIS of RSP for 65 minutes per day, DHH specialist
therapy for 480 minutes per month, speech-related therapy for 8 sessions per month, and a cued-speech
transliterator. The IEP team also offered assistive technology, including an FM system/auditory trainer
to be worn during all instruction to provide Student with amplification of his teacher’s voice, and
accommodations such as extended time on tests.

Student claims that there was “overwhelming testitnofiy” that these services were insufficient,
but fails to cite to such testimony: Student fails to identify what services and accommodations provided
were insufficient. Student’s points out that his expert, Dr. Martindale testified that based on Student’s

significant delays in entering the Fourth grade, he would need a great deal of suppott to understand all
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information provided by the teacher. Student ignore’s Dr. Martindale's testimony that District provided
Student with a great deal of services. Moreover, Student did not identify insufficient services as an issue
at the administrative level and is precluded from raising it here. For these reasons, Student’s insufficient
services argument is denied.
d. Methodology of Education
Student argues that District’s use of visual stimuli was inappropriate and undermined Student’s

mode of communication, “The IDEA’s broad mandate to provide handicapped children with a [FAPE]

dssigned to meet the unique needs of each handicapped child is fairly imprecise in its mechanics, This
vagueness reflects Congress’ clear intent to Ieave educational policy making to state and local education
officials. See Rowley, 458 U.8. at 207. School officials therefore retain maximum flexibility to tailor
education programs as closely to the needs of each handicapped child.” Poolaw, 67 F.3d at 834. In

addition, those working with Student in the educational envi testified that Student was a visual

learner and the use of visual supports provided a benefit to Student in acquiring language and concepts.

Moreover, Student’s parents d to the goals and objectives as written, including the use of visual

stimuli. Given the deference to the school officials to tailor the educational program to the needs of the
child, this Court rejects Student’s argument.
e Lack of Qualifications
According to Student: “Although most District staff appeared to have good intentions in their

pts to ed [Student], their pts were thwarted by their own lack of experience and
knowledge.” Student asserts that many of Student’s teachers and specialists were inexperienced with
working with 2 DHH student with a cochlear implant. Student argues that this inexperience made
District staff unable to provide Student with a meaningful education.
District points out that Student’s IEP teams were “richly staffed with educators with expertise

in educating DHH stud including those whose modes of communication were primarily oral.™ For
8 '4

example: Ms. Shroer has held the position of DHH specialist for 21 years, has a DHH specialist
credential and a master’s degree in DHH education. Ms. Jern has been a speech and language
pathologist for 26 years, has a master’s degree in communicative disorders, and holds a certificate of

i
clinical cempetency with the national organization for speech and hearing. Ms. Dorian has been an RSP
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teacher for 14 years, has worked. in special education for over 30 years, holds a master’s degree in
communicative disorders, and credentials in hearing, speech and hearing, and learning resources. In
addition, Ms, Dorian attended training sessions at Valley Children’s Hospital to learn about working
with children with cochlear implants. Ms. Slonski, Student’s sixth grade speech and language therapist
during sixth grade at Del Mar has a master’s. degrees in communicative disorders and speech and
language pathology, a Certificate of Clinical Competence from the American Speech-Language-Hearing
Association, and holds a California rehabilitative services credential. Mr. Nyberg has a bachelors’s
degree in deafeducation and a California teaching credential for the DHH. He also holds a master’s

degree in American Sign Language in English interpretation and a master’s degree in deaf education.

This Court finds that District staff working with Student were knowledgeable and qualified in
the area of DHH students and communicative disabilities. The skills of this staff were appropriate to
help Studént in the area of his unique needs, including hearing and audition. Accordingly, Student’s
claim that District staff lacked appropriate qualifications and experience is denied.

3. Offer ESY services

Extended year services were offered to Student for the 2004 shmmer term. According to
Student’s mother, District offered an “intervention summer school” for ESY 2004. The summer school
“was with regular and normal hearing children who had disabilitics...[or] were behind in reading.”
Student was. enrolled in the 2004 ESY program, and he attended for three days. Additionally, the
October 2003 and May 2004 IEPs reflect that ESY scrvices were offered. Thus, Student’s assertion that
District failed to offer ESY services for the 2004 summer are unfounded.

In addition, to the extent Student failed to raise an additional cliim regarding 2004 ESY services

at the administrative level, Student’s claim is denied for failure to exhaust administrative remedies. This
Court lacks subject matter jurisdiction over claims. Student failed to raise in the relevant administrative
procedure. Handberry v. Thompson, 446 F.3d 335, 343 (2nd Cir. 2006). Student argues that District
failed to offer appropriate ESY services for the summer of 2004. However, Student framed this issue
as & failure-to offer ESY placement, not services, as reflected in the Prehearing Conference Order.
Student filed a Request for Clarification of Issues, in which Student raised issues regarding the way the

ALJ organized the statement of issues in the May 17, 2009 Order Following Preh;.an'ng Conference.
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In his Request for Clarification, Student failed to raise the issue of ESY services, as reflected in both
Student’s Request and the ALJ’s May 29, 2007 Order Granting in Part and Denying In Part Student’s
Motion to Clarify Issues, Thus, the ALJ properly refused to consider new issues Student raised in his
written closing argument.!’ Because Student failed to exhaust this issue at the administrative level, this
Court lacks jurisdiction to consider it. Accordingly, Student’s claim on this issue is dismissed.

C. For the 2004-2005 school year, did the District procedurally deny Student a FAPE

y:
1. Failing to Convene an IEP team meeting after October 6, 2004 parent
conference

Student argues that District procedurally violated the IDEA by failing to convene an IEP team
imeeting after the October 6, 2004 conference. District must comply procedurally with the IDEA. Nupa
Valley, 496 F.3d at 938, Student is denied a FAPE “only when the procedural violation results in the
loss of educational opportunity or seriously inftinges the parents” opportunity to-participate in the IEP
formation process.” /d. (quoting W.F. v. Bd. of Trustees of Target Range Sch. Dist. No. 23, 960 F.2d
1479, 1484 (9th Cir. 1992)). “[N]ot.all procedural violations deny the child s FAPE.” Napa Valley, 496
F.3d at 938. “IDEA procedural error may be held harmless[.] " M.L. v. Fed. WaySch, Dist., 394 F.3d
634, 652 (9th Cir. 2005).

On October 6, 2004, in response to Student’s receipt of a deficiency notice by his teacher,
members of the IEP team held a conference with Student’s mother. The deficiency notice indicated that

Student was having academig difficulty. Atthe conf partici di 1changing the type of

P B

interpreter Student used, from cued speech transliterator to a sign language interpreter. Student’s mother
requested an interpreter who could do both cued speech transliteration and Signing Exact English

(“SEE™) interpretation. According to a conference summary, “an IEP will be scheduled after {program

specialist] Frankie Fox speaks w/[program specialist] Dianne B d about a [SEE] sign assistant

2

and to rewrite some goals/obj and write a behavior plan.” Student’s mother testificd that this entire

he ALJ noted that the “Decision cannot grant Student relief for-a claim that was not part of the hearing. Tn any
event, a procedural claim on this point would not succeed...There is no evidence or argument establishing how the IEP's Iack
of details regarding the ESY program resulted in the toss of educational opportunity ot seriously infringed on the parents’
apportunity to participate in the IEP process.” Similarly, in this motion, Student fails to argueor establish, 2 loss of
sducational opportunity based on the lack of details in the IBP for the 2004 ESY services.
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statement related to the considered change in interpreter/transliterator for Student.

After the October 6, 2004 meeting, Student’s grading was modified and Student did not receive
any more deficiency notices. Also after the meeting, Ms. Fox learned from Ms. Beauregard that a SEE
sign interpreter was not available. Thus, the IEP team did not converie to discuss a change of interpreter.
Student’s IEP did not reconvene until June 3, 2005, Student’s parents did not.request an IEP team
meeting after the October 6, 2004 conference.

In her ruling, the ALJ cited Cal. Educ. Code §56343.5 to assert the following conclusion of law:
“If a parent request an IEP team meeting to review an IEP, the meeting shall be held within 30 calendar

days from the date of receipt of the parent’s request, not counting exceptions for school vacations.”

Based on the testimony and this statute, the ALJ concluded that the “S t inthe Confe
Summiary notes that the 1EP team would convene in the future was not arequest by the parent for an IEP
team meeting, and thus, the 30-day timeline was not-applicable.”” Student erroncously argues that the

ALJ’s Legal conclusion was based only on a portion of Ed. Code 56343.5, in that she
limited her decision by citing that the District was required to hold an IEP team meeting
when the parent makes a request. However, 56343.5 also-states that an IEP team shall
meet wh the pupil d ates a lack of anticipated progress or when the parent
or teacher requests a meeting to develop, review, or revise the IEP, or at least annually
to review pupil’s progress.

Contrary to Student’s assertion, Cal, Educ. Code §56343.5, entitled “Meetings Requested by
Parents,” is limited to the procedural requirements for convening and IEP meeting when requested by
a student’s parents, Thus, the ALY’s conclusion of law was not-crroneous. The Court agrees with the
ALJ’s further conclusion that “It is not apparent which procedural requirement the District violated in
this regard, and Student does not point to any particular legal provision.” Student continues to fail to
point to a legal provision that District violated in failing to convene an IEP meeting after the October
6, 2004 conference. -Accordingly, Student has failed to establish that the failure to hold an IEP meeting
following the October 2004 confererice constituted a procedural violation.

2. Unilaterally implementing services to change his mode of communication
(by beginning to teach Student sign language) without parents’ consent
Student contends that District staff’s use of sign language with Student duréng the 2004-2005

school year constituted an impermissible change to his mode of communication. The parent of a special
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o+

2 jon student must consent to the special education placement and services in-an IEP before the

pl and services can be implemented. 20 usc. §1414¢a)(1)(D); Cal. Ed. Code §56346(2).
Among the factors that an IEP team must consider in developing an IEP for a DHH student is the
d mode of ication. 20 U.S.C. §1414(d)(3)(B)(iv); Cal. Ed. Code
§56341.1(b)(4). Student’s parents’ p 1 mode of cc ication for Student was oral.

£,

student’s and family’s p

Pursuant to the May 26, 2004 IEP, Student had a cued speech transliterator to support his oral
[program, directions would be givenboth verbally and visually, with additional cues as needed. The IEP
did not include the use of sign language. Stephanie Maxwell, Student’s cued speech transliterator, started
to use SER to augment the cued speech she used with him. DHH specialist Ms, Shroer reported that she
used signg with Student “when introducing new concepts and vocabulary.” Ms. Shroer testified that she
occasionally used sign as a visual tool after obtaining consent from Student’s mother. Student’s mother
acknowledged that she agreed 1o try sign language because she was willing to try anything that might
work.

This Court agrees with the ALJ that “Student did not establish that this occasional use of sign

i

ge constituted a chance in his mode of communication without his parents’ consent.” Student’s

y mode.of ication ined oral. For the 2004-2005 school year, Student was placed in

la mainstream general education class in which Student’s teacher and peer students communicated orally.
Student communicated orally during his general education classroom time, recess and lunchtime. Student
communicated orally with his special education teachers, aside from District staff’s occasional use of sign

language to. introduce new concepts or to give Student additional visual aids. Student produces no

levidence to substantiate the claim that Student’s mode of jcation was changed ally.

Additionally, Student’s mother consented to the use of sign language as & visual aid. Accordingly,
Student fails to persuade the Court that Student’s parents’ procedural due process rights were violated
’s mode of ication in the 2004-2005 school year.
D. For the 2004-2005 school year, did the District sub ively deny Student a FAPE
by failing to:
L Address his unique needs by developing appropriate goals and objectives in

the areas of audition skills, audiology, auditory language development,
building language, and learning the English language

by a unilateral change of Stud

4
Student argues that District’s failure to assess Student’s audition skills made District unable to
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develop goals to address Student’s unique needs. As discussed more fully above, however, District’s

assessment of ‘Student was. appropriate. The May 2004 IEP contained the following goals: reading
(phonics)/listening skills; reading comprehension; oral langy written lang 1 P N
listening skills; vocabulary expansion/k develop s ding to his interpreterand teacher; and

two goals in misarticulations. Each of the goals and objectives in the June 2004 IEP relate to Student’s
unique needs, as they are directed at reading, oral language, listening skills, vocabulary development,
speaking, language expression and articulation. Dr. Martindale testified that these goals were fine, but
too few. However, District staff testified that Student was unable to reach all of these goals set out by
the District, as discussed more fully below. Thus, there is no evidence that more goals would have
provided a meaningful educational benefit to Student. Accordingly, District addressed Student’s needs
by developing appropriate goals and objectives for the 2004-2005 school year,

2, Offer or provide a program and services that were reasonably calculated to

meet his auditory and oral needs, due to the District’s offer of a mainstream
placement for most of Student’s time:

Student again argues that District should not have agreed to Student’s parents’ request for

1

P at Bullard Talent. The May 26, 2004 IEP offered placement in.a general education
classroom fifth grade class, with assistive technology of an FM system, DIS of RSP for-60 minutes per
day, DHH specialist therapy for 720 minutes per month, speech-language therapy for 8 sessions per
month, and a cued speech transliterator. Student argues that Student’s lack of progress during the 2004-
2005 school year proves that he was denied a FAPE, Student’s argument ignores the “snapshot™
evaluation of an IEP. According to the proper evaluation; the Court “does. not judge an [IEP] in
hindsight,” Adams, 194 F.3d at 1149. The Court considers “what was, and what was not, objectively
reasonable when the snapshot . was taken, that is, at the time the IEP was drafted.” /d.

At the time the May 2004 IEP was drafted, Student’s teacher, service providers and parents ail
reported that Student had made good progress in academics and speech intelligibility and socialized well
with his cl Student continued to have the same needs. In May 2004; Student made friends and

liked going to school at Buliard Talent. While Student still had difficulty understanding the language in
a grade-level mainstream classroom, the IEP team continued to offer IDS ans assistive technology

4
designed to address that difficulty and support Student in the general education setting. Accordingly,
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District’s mainstream placement at Bullard Talent for most of Student’s time was reasonably calculated

to provide Student with a meaningful educational benefit.

3. Implement his IEP, as evidenced by Student’s failure to progress on any
goals and objectives

Student alleges that District failed to implement the May 2004 IEP. Student asserts that Ms. Jemn
admitted that she failed to implement all of the @als and objectives, because therg “wasn’t enough time™
to address some of the goals. In.addition, Student claims that Ms. Stover also failed to provide gertain
modifications and accommodations until the second quarter of the year.

There is no evidence to support Student’s failure to implement claims. Student’s allegation
mischaracterizes Ms. Jern’s testimony. Ms. Jern testified that shie worked on objectives sequentially and
did not work on cettain objectives during the first.two quarters of the school year. As confirmed by the
progress reports, Ms. Jern worked with Student on those objectives during the third and fourth quarters
of the schivol year. Similarly, Student’s assertion that Ms. Stover did not implement some
accommodations until the second quarter-is misleading. Those accommodations—changes to Student’s
grading and report card-were not developed in Student’s IEP until late October 2004, Ms. Stover
promptly implemented those accommodations once they were determined. Accordingly, this Court
rejects Student’s misleading and erroneous allegations regarding a failure to implement the IEP.

4. Convene an IEP meeting to discuss parents’ concerns (after the October 6,
2004 parent conference) regarding grading, falling to modll‘y classroom
work, academics (vocabulary and spelling), and Student’s behavior
(ineludi devel t of a behavior rlan), and to review

s Al £
and/or review Student’s goals, objectives and services (Signing Exact English
(SEE) Sign interpreter)

As discussed more fully above, District did not convene an IEP meeting after the October 6, 2004
conference. Although Student’s appeal ostensibly includes this issue, Student fails to assert a meaningful

Hall

c related to a substantive violation of the IDEA for failure to convene an IEP after the October

6, 2004 confi Student does not chall the lack of a behavior plan or behavior goals as a

substantive issue. Student does not challenge District’s failure to provide a SEE interpreter or lack of
goals to address signing skills. Moreover, as the ALJ concluded, the Conference Summary notes did not

indicate that an JEP meeting would convene to discuss grading, modification of class work, or academics.

3
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Thus, the failure to convene an IEP afier the October 6, 2004 conference did not result in a substantive

tharm to Student, or the loss of an educational opportunity.

E. For the 2005-2006 school year,; did the District sub tively deny Student a FAPE
by failing to:

1. Address his unique needs by d ping appropriate gaals and objectives in
the areas of audition skills, audiology, auditory language. develop
building language, and learning the English language

Student argues that District’s failure to assess Student’s audition skills made District unable to

develop goals to address Student’s unique needs. As discussed more fully above, however, District’s

assessment of Student was appropriate. The June 2005 IEP contained goals-in the following areas:

i oy

comp ion; written language, misarticulations (speech-language goal); prosody/stress

(speech-1 goal); 1 expression (speech-l goal); listening skills; und ding of

basic concepts; verb usage; attention to interpreter/transli o1 ing feelings ( ling goal);

3 8.

and conversational skills (counseling goal). After working with Student fora few weeks at the beginning

of the year, District staff modified Student’s academic goals to better address his needs. The goals of the

October 2005 IEP included: reading comprehension/auditory p ing; decoding; written |
math problem solving, development of sign language abilities, and attention to'sign language interpreter.
The goals and objectives in the June 2005 and October 2005 IEPs relate to Student’s unique needs, as

they are directed at reading, oral | listening skills, bulary development, speaking, language

expression and articulation, Dr. Martindale testified that the June 2005 goals were “better” and would

tead to progress, but she was unsure that the goals would allow Student to attain a language system

i

ce ate with his typically-hearing peers. As di d above, the 1of attaining grade level

is higher than the standard to provide a meaningful educational benefit. Having considered the totality
of evidence, this Court finds that the 2005-2006 goals and objectives appropriately addressed Student’s
unique needs.
2. Offer or provide a program and services that were reasonably caleulated to
meet his auditory and oral needs, due to the Distriet’s offér of a mainstream
placement for mos¢ of Student’s time

Student again argues that District failed to provide a p bly calculated to meet his

B

auditory and oral needs due to the mainstream placement. At the June 2005 IEP meeting, District staff

recommended that Bullard Talent would not meet:Student’s needs, This recommendation was based on
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Student’s lack of progress during his fifth grade year, After considering various options, District offered,
land parents accepted, mainstream placement at Del Mar, Districtcontinued to offer supports and services
such as an FM system, RSP for 500 minutes per week, DHH specialist therapy for 720 minutes per

month, speech-language therapy for 50 minutes per week, a sign language interpreter, and weekly

g sessions by a counselor assigned specifically to the DHH program.

Having balanced the appropriate factors, this Court finds that District’s mainstream placement
offer did not substantively deny Student a FAPE. For the 2005-2006 school year, Student continued to
have the same needs. In the previous year, Student struggled academically which led to District's

q

r ion against pl at Bullard Talent, Unlike Bullard Talent, Del Mar had a traditional

y school schedule, with academic classes spanning the entire school day. This schedule would
allow Student to have increased classroom time to learn. In addition, the extensive supports and services
offer in the June 2005 1Bp were designed to address Student’s difficulty in understanding language in the
sixth-grade classroom, and to allow him to work on his IEP goals in a one-on-one setting. Student’s
parents rejected the SDC DHH option. In addition, the team included sign language as a service to

uppl and i Student’s léarning comprehension. Accordingly, Student was not denied a

13

FAPE by mainstream placement for most of the day at Del Mar for his sixth grade year.
3. Offer ESY Services
In the administrative proceedings, Student argued that District substantively denied him a FAPE
by failing to offer ESY services for the 2006 summer. The ALJ noted that although Student alleged that
district failed to offer him ESY services for the 2006 summer, Student’s mother’s recollection was

refreshed that she had filled out an enrollment form. By Student’s mother’s testimony, it was established

that District offered Student ESY services ina general education summer school program. In this motion,
Student has failed to raise any meaningful challenge to this issue. Accordingly, this Court does not

disturb the ALJY’s conclusion.
F. For the 2006-2007 school year, did the District procedurally deny Studenta FAPE

by failing to:
1. Include s general ed teacher, a special ed {on teacher, and a local
edueational agency (“LEA”) repr tive at the IEP ting on June 21,
06

Student argues that the District procedurally denied Student a FAPE by failingtoincludea general
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education teacher, a special education teacher, and a LEA representative at the June 21, 2006 IEP team
mecting.  The members of the June 21, 2006 {EP team were Student’s mother and father, school
psychologist Tim Conway, DHH specialist Mr. Nyberg, DHH counselor Renee Nelay, DIS coordinator
Lindsey Jessup (“Ms. Jessup™), AV therapist Ms. Sakaguchi, Student’s preschool Birney SDC teacher
and AV therapist Ms. Aguirre, District Administrator Vicki Allen Westburg (“Ms. Westburg”), and
program specialist Karen Dockery.
Procedurally, the IDEA and California state law require the creation of an [EP team to determine
the appropriate placement for astudent. AnIEP tcammust include “at least one regular education teacher
of such child (if the child is or may be, participating in the regular education environment)” and “at least
one special education teacher, or where appropriate, at least one special education provider of such child.”
20 U.S.C. §§1414(d)(1)(B)(iD-(iii); 34 C.F R. §§300.344(a)(2)-(3); Cal. Ed. Code §§56341(b)(2)-(3):
In addition, the IEP team must include a representative of the LEA who meets all of the following: (a)
is qualified to provide or supervise specially designed instruction to meet the unique needs of individuals
with exceptional needs; (b) is knowledgeable about the general curriculum, and (c) is knowledgeable
about the availability of resources of the LEA. 20U.8.C. §1414(d)(1)(B)(iv); Cal. Ed.Code §56341(b)(4).
The ALJ correctly concluded that the June 21,2006 IEP team included a special education teacher
or provider. Mr. Nyberg, who was Student’s DHH specialist the previous year, attended the IEP meeting.
As Student’s DHH specialist during the 2005-2006 school year, Mr. Nyberg worked with Student for
approximately one hour per week. Thus, Mr. Nyberg fulfilied the “special education teacher” or “special
education provider” requirement. In addition to Mr. Nyberg, the ALJ found that both Ms, Aguirre and
IMs. Sakaguchi, as Student’s AV therapists, also qualified as Student’s special education providers who
were presentat the June 21, 2006 meeting. Student argues that Mr, Nyberg does not qualify as a special
education teacher because he worked with Student for only four hours a month; however, Studerit does
not dispute that Mr. Nyberg was a special education provider within the meaning of the applicable
statutes. Accordingly, the ALJ did not err to conclude that the-20 U.S.C. §§1414(d)(1)(B)(ii) and Cal.
EBd. Code §§56341(b)(2) requirements had been met.

Similarly, District fulfilled its procedural obligation to include.an LEA r

B¢

ive at the June

4

21, 2006 IEP meeting. Ms. Westburg and Ms. Jessup both attended that meeting.ﬂ At that time, Ms.
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Westburg was. the Manager of Special Education for the District. Ms. Westburg signed the 1EP as the
LEA representative, Ms. Jessup, as DIS Coordinator, was also a District special education administrator,
though she signed the meeting as Student’s speech therapist. As established by their credentials and
testimony, both Ms, Westburg and Ms. Jessup fulfilled the r of the'applicabl as an

1! Pk

[LEA representative.

Student presents no evidence to contradict Ms. Westburg’s or Ms. Jessup’s qualifications as the
LEA representative. Student argues that Ms, Westburg was not qualified. as the LEA representative
because when Student’s parents asked for AV therapy for the summer session, Ms. Westburg responded
that the request “would need to be looked at in a more in-depth fashion” and that there was a process “that
needs to be started in the spring that would be presented to the board of education.” Student does not
explain how Ms. Westburg’s statement disqualifics her ds an LEA representative, Asset forth above, an
LEA representative must be (a) qualified to provide or supervise specially designed instruction to. meet
the unique needs of individuals with exceptional needs; (b) knowledgeable about the general curriculum,
and (c) knowledgeableabout the availability of resources of the LEA. 20 U.S.C. §1414(d)(1)(B)(iv); Cal.
Ed. Code §56341(b)(4). Ms. Westburg’s statement demonstrates that she was knowledgeable about the

availability of AV therapy as a , in that she explained the appropriate process to follow to make

that resource available. Moreover, action was taken on Student’s request. Student’s AV therapy request
for the summer was denied at the meeting, and the IEP team commissioned an assessment on Studentand
AV therapy which was completed in August. Additionally, Ms. Jessup may fulfill the requirement as an
LEA representative despite that fact that she appeared as Student’s speech therapist. See, Napa Valley,
496 F.3d at 938, n.6. Accordingly, Student’s assertion that District failed to include an LEA
representative at the June 21, 2006 IEP team meeting is meritless.

As to a general education teacher, the ALJ found that although no general education teacher

attended the June 21, 2006 IEP meeting, District did not procedurally deny Student a FAPE, significantly

impede the parent’s opportusity to participate in the deci king p garding the provision of

a FAPE, or cause a deprivation of educational benefits. Because Student was participating in the general

cducation environment, and may have continued to do so, District was required to provide a general
1

education teacher as a member of the IEP team. There is no dispute that no general education teacher
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attended the June 21, 2006 meeting,. District argues, however, that the June 21, 2006 meeting was a
continuation of the May 26, 2006 meeting, and that all topics related to general education had been
previously addressed at the May 26 meeting, and any procedural defect was cured by the September 1,

2006 meeting.

Student’s sixth-grade general education teact dedth | IEP meeting on May 26, 2006.
At that meeting, the [EP team discussed scveral topics, including Student’s grades, scores on the
'Woodcock-Johnson 11 academic testing, present levels of performance, placement options, progress on
past goals and objectives, and the creation of new goals and objectives. The notes from the June 2006
meeting state that it was a “continuation of the 5/26/06 IEP.” A general education teacher from

Ahwat ded the September 1, 2006 IEP team meeting, At the September 1, 2006 IEP team

meeting, as discussed more fully below, Student was offered placement in an SDC program at Ahwahnee
with-mainstream placement for physical education and an elective, such as art. The general education
teacher attending the September 1, 2006 IEP team meeting was an art teacher. Based on these facts, the
ALJ concluded that in developing Student’s IEP form the 2006-2007 school year, the IEP team had input

from general education teachers knowledgeable both about Student and about the mai component

of the District’s proposed placement. Accordingly, the ALJ ruled that the procedural violation was
harmless error. For the following reasons, this: Court agrees.

A properly constituted IEP team is important, because it develops “an IEP which addresses the
unique needs of the child.” dimanda J., 267 F.3d at 892. “A properly constituted IEP team is in the best
position to develop an IEP that suits the peculiar needs of the individual student.” Napa Valley, 496 F.3d
at 941. As set forth above, Student is:denied a FAPE “only when the procedural violation results in the
loss of educational opportunity or seriously infringes the parents® opportunity to participate in the IEP
formation process.” W.F. v. Bd. of Trustees of Target Range Sch. Dist. No. 23,960 F.2d 1479, 1484 (9th
Cir. 1992). “[N]ot all procedural violations deny the child a FAPE.” Napa Valley, 496 F.3d at 938.
“Where a. school district improperly constitutes an IEP team, *IDEA procedural error may be held
harmless[.] " Id. (quoting M.L.v. Fed. Way Sch. Dist., 394 F.3d 634, 652 (9th Cir. 2005)).

This Court finds that the absence of a general education teacher at the June 2 1 2006 meeting was

harmless error. Student argues that a general education teacher was necessary at the June 21, 2006
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for the IEP team to understand Student’s needs, modifications and interventions, and ‘the
appropriate delivery of instruction to ensure that he listens and learns to Tisten. District counters that these
topics were discussed extensively at the May 2006 meeting, at which a general education teacher was
present. Student’s parents attended the May 2006 meeting and asked questions about general education
options. District further points out that by the June 2006 meeting, Student’s parents had eliminated the
only general education placement option that the IEP team contemplated at the May 2006 meeting. Thus,
the importance of a general education teacher perspective in developing an IEP for Student lessened, In
addition, according to. Student, the June 21, 2006 meeting “focused on whether the school district would
cover lessons on AVT during summer.” The AV therapists present at the-June 2006 meeting, Ms. Aguirre
and Ms. Sakaguchi, appeared at the request of Student’s parents to discuss this topic and to share their
expertise with the IEP team, Aside from a personnel training issue, which was addressed by the LEA
representatives at the meeting, no topics discussed at the June 2006 meeting pertained specifically to the
Imainstream placcment. Moreover, at the September 1, 2006 IEP meeting, all required members attended.
In light of these circumstances, this Court is not persuaded that the absence of'a general education teacher
at the June 21, 2006 meeting resulted in the loss of an cducational benefit to Student. See Schaffer ex rel.
Schaffer v. Weast, 546 U.S. 49 (2005) (party seeking IDEA relicf bears burden of persuasion).
2. ;)ef::r a special education program prior to the start of the 2006-2007 school
The IDEA and California Education Code require that at the beginning of each school year, the
LEA shall have in effect an IEP for each child with a disability, 20 U.S.C. §1414(d)}(2)(A); Cal. Ed. Code
§56344(b). Pursuant to the IDEA, District must make a formal, specific written offer of placement.
Union Sch. Dist. v. Smith, 15 F.3d.1519, 1526 (9th Cir, 1994). “The requirement of a formal, written

offer creates a clear record that will do much to elimi bl factual disputes many years later

about when placements were offered, what placements were offered, and what additional educational
assistance was offered to supplement a placement, if any.” Id. “A formal, specific. offer from a school
district will greatly assist parents in ‘presenting complaints with respect to any matter relating to the . .
. educational placement of the child.” Jd, (quoting 20 U.S.C.§ 1415(b)(1)(E)).

The offer of placement for the 2006-2007 school year was discussed extensi(/ely at the May 26,
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2006 IEP meeting. The team discussed placement at the oral DHH SDC at Ahwahnee, or a mainstream

placement at Fort Miller, Baird, or Builard Talent. District ded pl at Ahwat

Student’s mother visited the Ahwahnee classroom after the May meeting, but chose not to visit Fort

Miller because she was not interested in that placement. At the June 2006 meeting, District made clear

that its offer would be at Ahwahnee. Student’s parents remained undecided about whether they agreed
to this placement. Student’s mother testified that she was aware in June 2006 that District was offering
Student placement in the DHH SDC at Ahwahnee, but that she wanted more time to explore other
schools. This Court agrees with the ALPs assessment that by the June 2006 meeting, the “District
proposed a program to be put into effect, but Student’s parents chose not to cotisent to it.” District
attempted to schedule an additional IEP meeting in July 2006, prior to the start of the school year, but
Student’s parents could not attend. On August 25, 2006, Student’s mother sent a letter to District
iproviding notice that Student’s parents were placement Student at Clarke unilaterally. District extended
the formal written offer of placement at the September 1, 2006 IEP meeting, three days after the start of
the 2006-2007 school year.

The ALJ found that District’s failure to provide Student a formal, written FAPE prior to the 2006-
2007 school year was cured by the September {, 2006 formal written offer. The ALJ reasoned:

Because the parents actually knew what the offer was, had already decided not to accept

it, and received the formal written offer a few days into the new school year, the provision

of the formal written offer a few days after the start of the new school year was harmless

error and did not impede Student’s right to a FAPE, siguiﬁcant}y im'ﬂede the parents’

opportunity to participate in the d ng ¢ provision of a
FAPE, or cause a deprivation of educational benefit.

Bt ]

The Court notes that “a school district cannot escape its obligation under the IDEA to offer
formally an appropriate educaticnal placement by arguing that a disabled child’s parents expressed
unwillingness to accept that placement.” Union Sch. Dist., 15 F.3d at 1526. Thus, even if Student’s
[parents expressed an unwillingness to accept the Ahwahnee placement in June 2006, and sent a letter that
Student would be placed at Clarke for the 2006-2007 school year, District was still required to make a

formal written offer of placement to Student. The circumstances of this case, however, are

distinguishable from those in which a District fails entirely to make a formal written offer. See, Union

Sch. Dist, 15 F.3d at 1526 (discussing procedural denial of FAPE for failure to make formal offer). Here;,
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District convened IEP mectings in May 2006 and June 2006 to discuss placement options. District make
clear what its offer of placement would be, and Student’s parents understood those options, District
latterpted to convene another IEP meeting in July 2006, but Student’s parents were unavailable. On
September 1, 2006, when an IEP team was able to convene with all team members, District made its
formal written offer. Thus, District did not seek to avoid its obligation under the IDEA to extend Student
a formal offer,

The Court finds that District’s failure to make a formal writtén offer prior to the beginning of the
school year was harmless error. Stadent asserts that “not having an IEP in effect at the beginning of the
school year significantly impeded the parents’ ability to fully participate in their son’s IEP process, and
it denied [Student] educational benefit.” This Court finds that Student’s parents fully participated in the
LEP process, as evidenced by their participation on the May and June 2006 IEP team meeting placement
discussion and Ahwahnee vigit, Similarly, Student’s parents had enough information about District’s
offer of placement to determine the appropriate placement for their child through the May 2006 and June

2006 IEP meetings. Because a formal placement was offered, there is no factual dispute about what

pl and services wére offcred, and parents were able to present complaints with respect to the
pl matter. Indeed, Student’s parents filed a due process complaint on the day the formal written
offer was made. Finally, Student does not articulate how the formal placement offer made three days after

18 fthe beginning of the school year denied Student an educational benefit. Such argumentwould be difficult

19
20
21
22
23
24
25
26
27
28

inlight of Student’s placement at Clarke, Accordingly, District’s failure to provide a formal written offer
of placement prior to the 2006-2007 school year did not procedurally deny Student a FAPE.

3. Invite to the September 1, 2007 IEP meeting an individual who could

interpret the results of Nancy Sakaguchi’s auditory verbal (“AV”) assessment

dated August 23, 2006, and its attached amendment dated August 29, 2006?

Student alleges that District violated IDEA procedures by failing to invite someone who could

interpret Ms. Sakaguchi’s t to the September 1, 2006 IEP meeting. At the June 2006 1EP

mesting, District indicated thatit needed to conduct an assessment to determine whether AV therapy was
lappropriate for Student. District hired Ms. Sakaguchi, Student’s private AV therapist, to conduct the
Ms, Sal hi pleted her report on-Augnst 19, 2006. She issued amamended report on.
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August 30, 2006.

An IEP team shall include an individual who:can interpret the instructional implications of the
assessmentresults. 20 U.S.C. §1414(d)(1)(B); Cal. Ed. Code §56341(b)(5). This may be one of theother
statutorily mandated members of the IEP team, or another individual who has knowledge or special’
expertise regarding the student. /d. There is no dispute that District invited Ms. Sakaguchi to-attend the
IEP meeting; but she was unable to attend. Among the members of the September 1, 2006 1EP team were
Mr. Conway, Mr. Nyberg, Ms. Jessup, Ms. Shroeder, Ms. Slonski, DHH SDC teacher Carolee Clayton,
and audiologist Cindy Yates. On this issue, the ALJ found that:

Testimony from Ms. Schroeder established that the IEP team members including herself,

Ms. Yates, Ms. Slonski, and Ms. Jessup were able to interpret Ms. Sakaguchi’s report.

By the end of the meeting; the team members did not have any unanswered questions

about the report. Ms. Shroeder had spend a significant amount of time discussing the

report with Ms. Sakaguchi over the telephone priot to the September 1, 2006 meeting.

Asaresult, Ms: Shroeder was knowledgeablé about the report and its rrecommendanons,

and was able to share that knowledge with the IEP team.

This Court agrees with the ALJ that there is “no persuasive evidence indicating that members of
the September 1, 2006 IEP team were unable to interpret Ms. Sakaguchi’s report.” In his argument,
Student dismisses the statements of Ms: Shroeder, Ms. Yates, and Ms, Slonksi and assigns more

credibility to Student’s. mother’s. that there were comments made indicating a lack of

understanding as to what was meant by the report. However, Student’s ar are “impermissibl

attempts to second-gugss the [ALYs] characterization and weighing of the cvidence.” Napa Valley, 496
F.3d at 942. Because this Court affords deference to the ALJ’s thoughtful analysis, and agrees with the

ALJ that members of the IEP téam were able to interpret Ms. Sakaguchi’s assessment results, this Court

dismi Student’s arg ts on this issue. /d.

G. For the 2006-2007 school year, did the District sut ively deny Student a FAPE
by failing to add hig needs by developing appropriate goals and
objectives in the areas of audition skills, audiology, au ditory language development,
building language, and learning the English language

Student argues that District’s failure to assess Student’s audition skills made District unable to
develop goals to address Student’s unique needs. As discussed more fully above, however, District’s
assessment of Student was appropriate. The September 2006 IEP contained goals in the following areas:

]
pressiv ptive language. (: ics/syntax); expressive/receptive language (vocabulary);
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expressive/receptive | (syntax/ ics); speech articulation; reading comprehension; written
language; math comprehension; and peer interaction/pragmatics. These goals and objectives relate to

Student’s unique needs, as they are directed at reading, oral | fistening skills, vocabulary

&

development, speaking, language expression and articulation: Dr, Martindale testified that these goals
were “fine,” but there were not enough auditory goals. The discussion above applies here. Having

considered the totality of evidence, this Court finds that the 2006-2007 goals and objectives appropriately

A

d Student’s unique needs, and Student was not denied a FAPE,

CONCLUSION AND ORDER

For the foregoing reasons, this Court:

1. DENIES in full Student’s motion for summary judgment;

2, DISMISSES Student’s IDEA claim; and
3 SETS ascheduling conference on May 19, 2009 at 9:00 a.m. in Courtroom 9 (DLB). The
parties must file a joint schedule conference report no later than May 17,2009,
IT IS SO ORDERED.
Dated: ___April 27, 2009 /s/ Lawrence J, O'Neill

UNITED STATES DISTRICT JUDGE
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