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Appeal from the United States District Court
for the District of Hawaii

J. Michael Seabright, District Judge, Presiding
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Milan D. Smith, Jr., Circuit Judges.
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David A. Nakashima, Alston Hunt Floyd & Ing, Honolulu,
Hawaii, argued the cause for the Appellants and filed briefs.
With him on the briefs were J. Blaine Rogers, Alston Hunt
Floyd & Ing, Honolulu, Hawaii.

Don S. Kitaoka, Deputy Corporation Counsel, City and
County of Honolulu, Hawaii, argued the cause for the Appel-
lee and filed a brief. With him on the brief were Carrie K. S.
Okinaga, Corporation Counsel, and Kyle K. Chang, Brad T.
Saito, and Jesse K. Souki, Deputies Corporation Counsel, City
and County of Honolulu, Hawaii.

OPINION

O’SCANNLAIN, Circuit Judge:

We are called upon to decide whether the City of Honolulu
violated the Contracts Clause of the United States Constitu-
tion when it repudiated several agreements to convey property
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to private citizens in connection with its leasehold conversion
program.

I

A

In 1991, the City and County of Honolulu (the “City”)
enacted an ordinance, later codified at Chapter 38 of the
Revised Ordinances of Honolulu (“Chapter 38”), which cre-
ated a mechanism allowing condominium lessees to convert
their leasehold interests into fee interests through the City’s
power of eminent domain.1 As we have previously explained,

Chapter 38 was a response to Hawaii’s long history
of feudal land ownership, which survived well after
American acquisition. At the time of Chapter 38’s
enactment, a small handful of landowners owned the
vast majority of land in the State. Despite the efforts
of Hawaii’s leaders to divide these large Hawaiian
land estates, the system persisted, driving the price
of land in Hawaii to exorbitant heights. Taking
advantage of this status quo, Hawaiian landowners
rarely sold their estates. Instead, they frequently
leased their land for long terms, often to developers
who would construct condominiums on the property
and then sell the units subject to the ground lease.

Matsuda v. City & Cnty. of Honolulu, 512 F.3d 1148, 1150
(9th Cir. 2008) (citations omitted). 

To break the land-ownership gridlock, the City enacted
Chapter 38, which provided that when a sufficient number of
lessees within a condominium complex applied, the City
would take steps to acquire the property on which the com-

1The Hawaii Legislature has delegated the power of eminent domain to
the City. See Haw. Rev. Stat. § 46-1.5(6). 
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plex was built through its power of eminent domain. See gen-
erally Revised Ordinances of Honolulu § 38 (repealed 2005).
If successful, the City would then convey each condominium
unit and the appurtenant land to its lessee in fee simple. 

Specifically, when an application was filed, the City’s
Department of Community Services (“DCS”) would make a
preliminary determination of whether the applicants met
Chapter 38’s requirements. City & County of Honolulu Rules
for Residential Condominium, Cooperative and Planned
Development Leasehold Conversion § 2-3 (Sept. 28, 2000)
[hereinafter “Chapter 38 Rules”]. Upon preliminary approval,
the DCS would hold a public hearing to determine whether
acquisition and transfer of the property would “effectuate the
public purpose of Chapter 38.” Id. § 2-6. If the DCS found
that such purpose would indeed be effectuated, it would initi-
ate proceedings to acquire the property through the City’s
power of eminent domain. 

The DCS, however, could not exercise the power of emi-
nent domain itself; such power lies within the City Council
alone. Richardson v. City & Cnty. of Honolulu, 868 P.2d
1193, 1205-06 (Haw. 1994). Instead, the DCS would desig-
nate the relevant property for condemnation and present the
City Council with a resolution for the exercise of its eminent
domain power. Chapter 38 Rules §§ 2-11, 2-12. Before con-
demnation could take place, the City Council would itself
determine whether such action would be “in the public inter-
est.” Haw. Rev. Stat. § 46-1.5(6). If the City Council adopted
a resolution to condemn the property, the City would then sell
the property to the respective Chapter 38 applicants within
sixty days after its acquisition. Chapter 38 Rules § 2-19.

B

In 2004, the City Council began consideration of various
measures that would repeal Chapter 38. After entertaining
several initial proposals, it adopted Ordinance 05-001 (the
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“Repeal Ordinance”), which recited the City Council’s view
that “Chapter 38 no longer serves a public purpose and should
be repealed,” Honolulu, Haw., Ordinance 05-001 § 1 (Feb. 9,
2005). Under the Repeal Ordinance’s savings clause, Chapter
38’s repeal did “not affect any eminent domain proceeding for
the acquisition of units . . . the condemnation of which . . .
was approved by the council by resolution before the effective
date” of the ordinance. Id. § 3. The Repeal Ordinance went
into effect on February 9, 2005. 

C

This appeal was brought by two groups of condominium
lessees (collectively, “Lessees”) who had entered into con-
tracts with the City under Chapter 38. One group holds lease-
hold interests in units at the Discovery Bay condominium
complex. The second group holds leasehold interests in units
at the Admiral Thomas condominium complex. 

All Lessees applied under Chapter 38 to acquire fee inter-
ests in their condominium units. Upon receipt of Lessees’
applications, the City entered into an identical “Leased Fee
Interest Purchase Contract” (“Agreement”) with each. Under
the Agreements, each Lessee paid a $1000 deposit in
exchange for the City’s promise that, upon successful acquisi-
tion of the property, it would convey fee interest to the Lessee
in his condominium unit. The Agreements incorporated Chap-
ter 38’s condemnation proceedings as the mechanism for
acquiring the properties. The Agreements further provided
that the arrangement “is expressly conditioned upon the City’s
successful acquisition of the Property through the exercise of
the power of eminent domain, and that the failure of the City
to acquire the Property . . . will render this contract null and
void.” The parties promised to “use their best efforts to per-
form the actions required in order to consummate the transac-
tion.” 
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In 2004, the DCS approved the Discovery Bay Lessees’
Chapter 38 applications and referred the matter to the City
Council. The City Council then began consideration of a reso-
lution to acquire the relevant property though its power of
eminent domain. In late 2004, however, the City Council
deferred its decision on the resolution pending consideration
of the Repeal Ordinance. The City Council never did pass a
resolution authorizing condemnation of Lessees’ condomin-
ium units.

The Discovery Bay Lessees filed suit against the City in the
United States District Court for the District of Hawaii, argu-
ing that the Repeal Ordinance violated the Contracts Clause
and the Fourteenth Amendment’s Due Process Clause. In
2005, the district court granted summary judgment in favor of
the City, concluding that the Agreements were void ab initio,
under the reserved powers doctrine. Matsuda v. City & Cnty.
of Honolulu, 378 F. Supp. 2d 1249, 1257 (D. Haw. 2005). On
appeal, we vacated the district court’s decision, holding that
the Agreements did not run afoul of the reserved powers doc-
trine. Matsuda, 512 F.3d at 1154-55. We remanded the case
to the district court for consideration on the merits of Lessees’
constitutional claims. Id. at 1157. 

Upon remand, the Discovery Bay Lessees amended their
complaint, which again alleged violations of the Contracts
Clause and Due Process Clause and which raised related
claims under 42 U.S.C. § 1983 for violation of these constitu-
tional rights. The Lessees also alleged state-law breach of
contract claims. The district court granted summary judgment
in favor of the City on the federal claims, concluding that the
City had satisfied all of its contractual obligations to Lessees,
and that the Repeal Ordinance did not violate due process, as
it was rationally related to a legitimate government purpose.
The district court then dismissed the remaining state-law
claims. The Discovery Bay Lessees timely appeal.
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2

From 2001 to 2004, the DCS processed three different
groups of Chapter 38 applications from residents of the Admi-
ral Thomas. By 2003, the City Council authorized condemna-
tion of the first two groups’ condominium units, and the City
subsequently initiated condemnation lawsuits to acquire such
property. In 2004, the DCS approved a third group of Admiral
Thomas applicants, but the City Council deferred consider-
ation of whether to authorize condemnation proceedings as it
contemplated the Repeal Ordinance. As with the Discovery
Bay applications, the City Council never did pass a resolution
authorizing condemnation of this third set of condominium
units. 

This third group of Admiral Thomas Lessees filed suit
against the City, raising the same claims as the Discovery Bay
Lessees. As with the Discovery Bay Lessees, the district court
granted summary judgment to the City on the Admiral
Thomas Lessees’ federal-law claims and dismissed the
remaining state-law claims. The Admiral Thomas Lessees
also timely appeal.

3

The two appeals have now been consolidated. The only
issue raised on appeal is whether the district court erred in
granting summary judgment in favor of the City on Lessees’
Contracts Clause claims.

II

[1] The Contracts Clause of the Constitution provides that
“[n]o State shall . . . pass any . . . Law impairing the Obliga-
tion of Contracts.” U.S. Const. art. I, § 10. This clause, of
course, “impose[s] some limits upon the power of a State to
abridge existing contractual relationships.” Allied Structural
Steel Co. v. Spannaus, 438 U.S. 234, 242 (1978) (emphasis
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omitted). But, despite its seemingly absolute language, the
clause does not prohibit a State from acting “for the general
good of the public,” even where contractual obligations may
be affected. Id. at 241. Rather, the Contracts Clause has been
construed “narrowly in order to ensure that local governments
retain the flexibility to exercise their police powers effective-
ly.” Matsuda, 512 F.3d at 1152. 

[2] Where, as here, a state “interferes with its own contrac-
tual obligations,” we must “examine the state’s conduct with
a higher level of scrutiny.” Id. Specifically, in determining
whether the Repeal Ordinance violated the Contracts Clause,
we apply the test first announced by the Supreme Court in
United States Trust Co. v. New Jersey, 431 U.S. 1 (1977).
Under that test, we consider whether the ordinance “has, in
fact, operated as a substantial impairment of a contractual
relationship,” and, if so, whether the ordinance is “justified by
a significant and legitimate public purpose” and is “both rea-
sonable and necessary to fulfill [such] public purpose.” Mat-
suda, 512 F.3d at 1152 (internal quotation marks omitted)
(alteration in original).

A

First, we ask whether the Repeal Ordinance substantially
impaired a contractual relationship. As there is no dispute that
the Agreements created valid contractual relationships
between Lessees and the City, we consider whether the
Repeal Ordinance impaired those relationships, and, if so,
whether any impairment was substantial. 

[3] To have impaired Lessees’ contractual relationships,
the Repeal Ordinance must have caused the City to breach its
contractual obligations and have “create[d] a defense to the
breach that prevents the recovery of damages.” Univ. of Haw.
Prof’l Assembly v. Cayetano, 183 F.3d 1096, 1102 (9th Cir.
1999). The ultimate goal of the Agreements was to have the
City obtain title to Lessees’ housing units through condemna-
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tion proceedings and, if successful, to convey such title to
Lessees. But all parties agree that the City’s obligation to con-
demn Lessees’ condominium units was expressly conditioned
upon the City Council first determining that such condemna-
tion would further the public interest. In other words, the
Agreements clearly contemplated that the City might choose
not to condemn Lessees’ property. There is thus no doubt that
the City did not impair its contractual obligations simply by
failing to condemn and convey Lessees’ land. 

1

Instead, Lessees argue that the City abdicated its contrac-
tual obligation to “use [its] best efforts to perform the actions
required in order to consummate the transaction contemplated
by [the Agreements].” Lessees argue that the City “abandoned
all efforts” to consummate the relevant land sales by repealing
Chapter 38. 

[4] Under the Agreements, the City was obligated to use its
best efforts only in pursuing the discretionary condemnation
process. See Matsuda, 512 F.3d at 1154 (“Chapter 38 imposed
several requirements for a successful condemnation which
were beyond the City’s power to control, and the City only
agreed to use its best efforts to achieve those results.”).
Because the City could not condemn Lessees’ property with-
out prior approval by the City Council, the City maintained no
further duties under the Agreements if the City Council chose
not to approve such condemnation. This is precisely the deter-
mination the City Council made in passing the Repeal Ordi-
nance. 

Upon Lessees’ applications, the DCS completed the prelim-
inary steps of the condemnation process and then prepared
resolutions for the condemnation of Lessees’ property. The
City Council withheld voting on these resolutions as it consid-
ered, more broadly, whether condemnation of any property
under Chapter 38 still served the public interest. Ultimately,
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the City Council voted to repeal Chapter 38, finding that
“mandatory conversion of multi-family residential leaseholds
under Chapter 38 is no longer needed to assuage the social
and economic problems . . . and, therefore, no longer
advances a public purpose for which the city should exercise
its extraordinary powers of condemnation.” Honolulu, Haw.,
Ordinance 05-001 § 1 (Feb. 9, 2005) (emphasis added).

[5] Contrary to the Lessees’ contention, this ordinance did
not legislate away the City’s contractual obligations. Rather,
the Repeal Ordinance simply reflects the City Council’s judg-
ment that no further condemnations under Chapter 38—
including condemnation of Lessees’ property—would pro-
mote the public interest. The Agreements explicitly contem-
plated that the City Council might make such a determination,
and there is nothing in the record to suggest that the Council
did so in bad faith or without due care.2 Thus, Lessees’ argu-
ment regarding the best efforts clause is inapposite. Such
clause created no duty to condemn Lessees’ property and
imposed no barrier to the passage of the Repeal Ordinance.3

2The closest Lessees come to showing bad faith or lack of due care is
in arguing that the Repeal Ordinance’s savings clause—which permits
condemnation actions already in progress to proceed—suggests that the
City Council actually believed that condemnation proceedings still did
promote the public interest. Lessees argue that the City’s failure to con-
sider whether to condemn their specific housing units was therefore irra-
tional. 

But the savings clause in no way undermines the City Council’s conclu-
sion that “Chapter 38 is no longer needed to assuage the social and eco-
nomic problems” of Hawaii’s historical pattern of land ownership.
Honolulu, Haw., Ordinance 05-001 § 1 (Feb. 9, 2005) (emphasis added).
In other words, previous condemnation actions, including those currently
underway, had likely remedied the problem that Chapter 38 was passed to
combat. This conclusion is entirely consistent with the City’s view that no
further condemnation actions were warranted. 

3Along these same lines, the Repeal Ordinance did not violate the City’s
implied duty of good faith and fair dealing under the contract. See Best
Place, Inc. v. Penn Am. Ins. Co., 920 P.2d 334, 337-38 (Haw. 1996). Like
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Lessees contend that it is unreasonable to read the Agree-
ments to permit the City to repeal Chapter 38, as such leeway
would render the entire contract illusory. Specifically, Lessees
argue that this interpretation would allow the City unilaterally
to change the terms of the Agreements, and thus fails to bind
the City to any obligations. Under such a reading, the con-
tracts would be void for lack of mutuality of consideration.
See Douglass v. Pflueger Haw., Inc., 135 P.3d 129, 144 (Haw.
2006). 

[6] But the Agreements impose several obligations upon
the City, even if the City is not required ultimately to con-
demn Lessees’ property. For example, upon a proper applica-
tion, the DCS must—as it did—conduct preliminary hearings
to assess the public necessity of condemnation. If preliminary
approval is given, the City Council must—as it did—consider
whether condemnation will serve the public interest. More-
over, if the City Council were to find condemnation appropri-
ate, and eminent domain proceedings were successful, the
City would be obligated to transfer ownership of the relevant
properties to Lessees. These are significant and binding con-
tractual obligations, and thus the Agreements are well sup-
ported by mutual consideration. The Repeal Ordinance did
not breach any of these obligations, and it therefore did not
impair the City’s contractual relationships with the Lessees.
See Univ. of Haw. Prof’l Assembly, 183 F.3d at 1102. 

B

[7] Having determined that the Repeal Ordinance did not
impair the City’s contractual relationships with Lessees, we

the best efforts clause, this implied duty did not require the City to con-
demn Lessees’ property, but required merely that it exercise its discretion
over such condemnation in good faith. As there is no evidence that the
City Council acted in bad faith by passing the Repeal Ordinance, the
implied duty was not breached. 
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need not consider the remaining prongs of the U.S. Trust test.
Without contractual impairment, the Repeal Ordinance could
not have violated the Contracts Clause, and Lessees’ argu-
ment to the contrary fails. 

III

For the foregoing reasons, the district court did not err in
granting summary judgment to the City on Lessees’ Contracts
Clause challenge and derivative section 1983 suit. 

The judgment of the district court is

AFFIRMED. 
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