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'Phis petition conce~°ns wh~th~r the Second l~rn~ndrr~ent right to

any ~ther~ris~ eligible citizen re~ardl~ss of specific need. The panel

decided that, due to its published split decision in aclosely-related

protection.

Sheriff Prieto requests en bane ~ehearin~ of the panel's

memorandum d~~islon reversing the district court's grant of summary

judgment fc~r him, and thus review of the 1'e~°uta d~~ision the

contradict the Supreme ~our~'s d~C1S1011 111 DlStY'ZC$ Of C'olu~zbia ~.

~ 
1 ~I~i: ~ . ~ ~~~ •_ ~~•• ~ . ~~

1 Jude Callahan jmined in Jude O'Scannlain's opinion; Jude
Thomas d~ss~nted.

1
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carry duns in~ urban public areas -with the right to have arms in one's

resid~nce9 (b) e~pr~ssl~ conflict with decisions from the Second,

'Third, and Fourth Circuits upholding similar gun control laws,

~reatin~ a split on a hatter of national significance where uniformity

decision of this circuit (Unzted States v. ~hovan, 735 Fe3d 112? (9th

Cir. 2013) concerriin~ the identity of the 6GCOT~~9' Second l~mendm~nt

• • ~-~ r r 
- ~- t - ~ r- •

of that right for the purpose of applying scrutiny analysis. (See

~1~p~ndi~, p. 130 [dissent stating majority op. conflicts with

"supreme Court authority, the decisions of our sister circuits, and our

own circuit precedent]".)

November 4, 2010 in the United States District Court for the Eastern

I~istri~t of California all~gin~, in relevant part, Sheriff Prieto's

authorizing Sheriff Prieto to establish that policy violated their right to

t~
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the Second amendment Foundation, were unsuccessful in their

att~rnpts to secure a permit to carry a concealed firearm within the

bounty because their general desire for self-defense did not meet the

Sheriff s policyo2

The parties filed cross-motions for summary ~udgm~nt in

- - -~ •' ~ 1- - ~. ~.

2 Plaintiffs conceded in the district coin they faced no heightened
threat. cif dan~ero

3
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1 • ~' ~ "" ~~ 11' ~ s I ~ ~.• ~ 1" ~!' 1:

Pe~uta's majority opinion first addresses whether "a r~stricti~n

on a responsible, law-abiding citizen's. ability to parry a dun outside

the horrie for self-defense , , a falls] within the Second endmer~t

i • • --~ ~~_~ r`~ . _ r - s.. ~~ - ~ -~ ~- - _ 
r~ _ _ .~

12. Thy majority examined the Sup~°erne Cc~ur~'s decisions in I-Ielle~

. I• .. ~ s•• 1 1 i i 1 ~.

determined that, since neither speaks explicitly on the scope cif the

interpreted in its historical contest. (Appx., at 10-13.} That histary,

for self defense. {Ia'., at 14-50.)

Under this analysis, the majority assessed California's statutory
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scheme in its entirety, stating (at 55-56): (1) California has no

carry, even congealed, in eve~°y instance, the rnaj ority found

California's laws 66destroy99 the rl ht to carry outside the horns:

the question is not whether the California sch~rne (in
light of San I7ie~o's policy) allows some people to bear
arras outside of the horny in son2e ~lac~s at some tomes,
instead the question is whether it allov~s the typical
responsible, law-abiding citizen to bear arms in public for
the lawful purpose of self defense.

d~f~ns~ in case of public confrc~ntati~n, and is thus indistinguishable

~ - .~~ ~ -.
i ~_ ~

. r - • r ~- -~ ••a~ .. ~ .

0
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from the restrictions struck dov~n in Heller°. (Ido, ~7 — 59.)

The majority mpinion contains two other significant discussions:

(1) it red acts that bang on concealed parry are peg° ~e presumptively

- , , ,~ ~ - • t , r ~~ - ~~~ - - - ~ , - .,. ~ • • s

incornpl~te other circuits' intermediate scrutiny analysis of similar

h~i~ht~n~d need p~rrriit requireri~ents (I~achalsky v. County of

_ , ~ ~ ~ ~ ,,c . ~~

deeming therri "not pa~icularly instructive." (Apex., at 67-72.)

~Sltl~ou~h I~elle~ directly addressed the constitutional right to

~ _~ _ _. ~ - .-~- ,~ ~~-~ ~ - ~-. ~ ~r.

Amendment right tm carry arms: the right is not unlimited and does
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COTI~T~OTT~..l.6a.l.lQTl99 (aa'o,~ at 595) or 1n "any manner whatsoever" as might

invalidate "laws forbidding the carrying of firearms in sensitive places

defense is "most acute" in the horr~e ~62~), the right does not

invalidate laws "~~~ulatin the storage of firearms to prevent

army for hunting (at 599)9 and colonial laws restricting the u~~ of duns

within city limits .did not constrain self-defense (632-633). The

majority opinion dosed by saying that, whatever else the Second

I~rn~ndment "leaves to future evaluation, it surely elevates above all

ether ir~t~re~ts the right of law-abiding, responsibly C1t1Z~11S t0 use

destruction of which right can withstand no 1~v~1 of scrutiny, foli~wed

0
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munitions stored in urban areas, whe~°e even full prohibitions may be

- - - - -~ • _ ~ a ~~ _ ~ .. ~ . ~ ~ ~ t ..

The I'e~uta majority uses ~Ielle~°'s illustrations ~f the S~c~nd

would not h~v~ warranted the Suprerrie Court's comment unless the

the successive conclusions Feller really means that the core right is

of protection from regulation, "[f or if self defense outside the homy

exercise of that ~°i~ht, no amount of interest-balancing ...can justify

confrontation's analysis v~ith Helle~'s illustrations of presumptively

lawful bans on duns in "sensitive places" like schools and government
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buildings, where ~onfrontatlons have occurred with traffic frequency.

r

56n~T,~,~~j99 citizens to ~.arry duns in only S6~OXI7~9' public places

(7th fir. 2012)9 which I'e~uta clairris supports its conclusion, s~

-- ~. .~ • ...-_ ~~ ~_ ~ ~• y- . t ~

places9 sine that's a 1~sser burden, the state dc~~sn`t need to prove so

•' • -:1

California's public carry restrictions by including as "sensitive places"

t • ;

r7
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carry bans by reasoning such constitutionality pertains only where a

I. ~- ~- •~- ~ 1 - ~ ~ - ~~~. .,~ ~,~

virtually all circumstances," and "elsewhere in California, without

O+XC~p1,lOTIy
995 the historr~al non-right to concealed carry rises like a

preposition for which the rriaj~rity ~iv~s no analogous authoritya (S~e

~r~___ c ~ • .-. -;r

restrictions on open carry cannot "magically endow that conduct with

• ~• -a ~ r ~ •- • t s • •.

•. 1 •''1•' I a. • ~. ~. 1 11''.

~~~
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fii • . •

~, _ ~ t t, : , " ~ ,. . ; _ 
~.

~~caus~ of Pe~°uta, the I~Tinth ~ir~uit along proclaims that

lirriitin~ concealed carry permits to those .with an articulable need for

self d~fens~ constitutes "near total d~str~action" of a ~or~ Second

c _ ~ _ ~~_ ~- ., ~ .. ~ - - - -~

canstitutional challenges to similar "~o~d cause" licensing policies.

license to "demonstrate a special need for self-protection

~.3d at 42~ (d~finin~ the 66justifiable need" requirement for a public

carry license as are "urgent necessity for self protection, as evidenced

by specific threats or previous attacks which demonstrate a special

~~ r ,~: ~• -~~ ai • • 1'. .a~~, ~y• i'1 ~~• •'

va~u~ threat is not sufficient).

11
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ci~°cuits in thr~~ noteworthy ways. First, despite ackn~wled~in~

concealed manner, for self defense, the majority deems that the

r~quirernent of a heightened self defense need cor~~titutes a complete

des~°uctaon ~f the right to public carry. (Appx., 56-57,6 11 S [dissent].)

I~To other circuit court, in~ludin the Seventh, has determined a

~~ - ,t ~ ~~ - r - . ~ ~ ~ - ~ ~ ~ ~ - ,~ - ~ - -- . ~- .-,

circuit stated that a right to concealed carry arises wher~v~r no ability

. r.-

- - ~ -

~ • : 'c .

12
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Second, upon its determination that the right to public carry for

abiding CII.IG~iTly99 I~eruta applied an "alternative approach999

the District of Columbia's laws could not vdithstand any level of

I~elle~°, frorri the framework applied by sister circuits and existing

Ninth Circuit precedent (as discussed in greater detail belo~v)o

Third, I'e~°uta criticizes its sister circuits' view of intermediate

individuals' ir~ter~st in public carry for self-defense and the public

interest in Ilil'11t111~ t11~ number of congealed handguns in densely

populated public spaces.? (S~e Appx 117 [dissent].) .Instead, the

Sep I~achcalsky, 701 F.3d at 9~-99y LY~C~fS.~y 724 F.3d at 439;
pollard, 712 F.3d at $~Q- 810

~3
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I'e~°uta majority d~fir~~d intermediate scrutiny more like strict scrutiny

and, consequently, dismissed the ~overnment'S S1~111~1C~Tlt 111t~T'~StS 111

public safety, the relationship of the policy to those interests, and

deference to l~~islative policy decisions. (Id,, at 76 [66{i}n D~°ake,

~ _ . ~ ~ - ~ ,~ • ~ •

s~fety99]. See also zde, 114 [dissent id~ntifyin~ the public safety

~ , ~ - ., . • r _ ~ - ,~ ~ - - • ~ .r ~ ~ - ~.

reduction of gun carry in public].) ~y discounting the sheriff s policy

licenses accordingly." (Id,, 12~-129 [dissent] e)

Purporting to join an existent clr~uit split, the 1'e~°uta majority

likens its decision to the Seventh Circuit's- in Moo~°e v. adagan, 702

F.3d 933 (7th Ciro 2012)a Although the Seventh circuit also expressly
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circuit split, nc~r analytically supports I'e~°uta's ultimate holding. First,

Moo~°e expressly stated that Illinois was the only state that "maintains

fu~°the~ ad. at 940 ("[~]ven jurisdi~ti~ns like I~~w Fork State, where

r~co~r~ize that the interest in self-d~fens~ extends outside the horrie").

I~~xt. l~oo~°e expressly distrn~uished Illinois 66f1at ban" frorri the

~ - - .~ --~ ~, ~-~ - -~ ~ ~-~ -r r.- •

(stating it instead dis~.~r~ed with Kachalsky on the separate general

question ~f the right to car's importance outside the home)e Thus,

with r~sp~ct to the "food cause" permitting issue, which 1l~oor°e

carefully states it does not address, PG'~'Zl$~ ~.1011~ CY°~a$~S ~. Cl~'CUlt 3pllt.

1 i ~ i .> ', is ,.

In Unated States v. ~'hovczn, 735 F.3d 1127, a different Ninth

is ..~~ -~ : • • • ~ •,~

violence violates the offender's ~°ight to bear arrris in his h~rrie.
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~'hovan ~xpr~ssly adapted the two~step inquiry used by five other

circuits: "(1) asks whether the challenged law burdens conduct

apply an appropriate level of scrutiny." Id., at 1136, In the first step,

~i~ s ~~ r ~. s~' y, ~ ~ ~- _~ _ .- --_.~ ~ ~ - r

Arri~ndment99 as the right of these without violent criminal records to

~~cause the statute did not "implicate" the "core" hor~zze defense

right held exclusively by law-abiding citizens, but instead

~~vernmenta.l interest cif preventing dom~~tic dun vi~le~c~. Id., at

16
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1139-1141.8 (Sep Appx., pp. 112, 124 [dissent stating Pe~°uta majority

Op1T11t311 COT1fl1C$S Wlt~l CIZOV~l2~. )

In footnotes, the I~eruta majority Op1111011 summarily

distinguishes C`hovan as inv~lvin~ burden of a non-~or~ right rather

than fiall destruction of a core right° (Apex., 12, 55.) but Pe~°uta

statern~nt, that the presence of limited e~ceptions9 to disqualification

from dun possession "lightens" the "quite substantial" burden ~f

pernlan~ntly so barring a class of individuals, with I'e~°uta's finding

~alif~rnia's dun laws "destroy" the right. This silence is significant

• ~ ~ ~ r s . - t ~ • .. ~ - • ~ _ . ~ ~ ~ r ~ • ~ ,., ~ - ~

exceptions within those areas, which are far broader exc~pti~n~ that

-a - r~ .~s ~ ~,. ~ -~_•

17
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those in §922(8)(9) that C'hovan upheld.

~i i

ventured to hold all citizens not oth~rwis~ disqualified must be

.. ~ r

distorts I~elle~°'s definition ~f the ~o~°~ right t~ carry arms and ignores

its ~xaYnples of presumptively lavaful restrictions, expressly conflicts

with all the oth~~° circuits addressrn~ or discussing similar concealed

applications have drastically risen in numb~r,10 creating an urgent

.r - -~ r -. -.~ •-

~ ~ .. . It
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in what is quite literally a matter ~f life and death,

I'

/s/.Iohn A. T~hatesades

• ,i

19
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_,

~ ~ •~ ~ ~. .; - . ̀ ~ . I.

i ' r ::.

I certify that pursuant to Circuit lZule 35 4 or 40-1, the attached Petition for

i~ is 1

~. ~

/s/~Tohn A. T~hitesades
y:
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Case: 1 .-x.6255 C} 10512014 I(~: 9002499 C~ ~~r~try. 70-11

~~~ ~~ ~~~I~~~I~~

UNITED STATES COUlZT OF APPEALS

FOIE THE I~TINTH CIRCUIT

l . ~ t. ,. i
• !, • •

~ ~. ~ ~
..

v.

Plaintiffs -Appellants,

Defendants -Appellees.

I~Too 11-16255

MOLLY C. QWYER, CLERK
U.S. COURT OF APPEALS

D.C. No. 2:09-cv~01235m1~CE-
D1~D

!'• i

Appal from the United States District Court

for the Eastern District of ~alifomia

Morrison ~. England, Chief District Judge, Presiding

Argued and Submitted December 6, 2012

fan Francisco, California

Plaintiffs l~dam 1Z chards, Brett Stewart, the Second Amendment

Foundation, and the Calgun~ Foundation (collectivelyy 66Richards") brought an

action under 42 U,S.C. § 19 3 against D~f~ndants ~'olo County and its Sheriff, Ed

This disposition is not appropriate for publication end is not precedent

except as provided by 9th Cir. R. 363.
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Prieto (collectively, "Prieto"), alleging that the Yolo County policy for issuing

concealed-carry permits violates the Second Amendment. Specifically, Richards

ar~u~s that Yolo County's policy, in light of the California regulatory regime as a

whole, abridges the Second Amendment right to bear° arms because its definition of

"good cause"' prevents a responsible, law-abiding citizen from carrying a handgun

in public for the lawful purpose of self defense. ~n cross motions far summary

judgment, the district court concluded that Yo10 Caunty's policy did not infringe

Richard's Second Amendment rights. It thus denied Richard's motion for

summary jud~rnent and granted I'rieto's,

In light of our disposition of the same issue in Pe~°uta v. County of San

Diego, No. 1056971, — F.3d — (Feb. 13, 2014), we conclude that the district

court in this case erred in denying Richard's motion for summary judgment

because the ~'olo County policy impermissibly infringes on the S~~ond

Amendment right to bear. arms in lawful self-defense.

' Yolo County's policy provides that "self protection and protection of
family (without credible threats of violence)" are "invalid masons" for requesting a
permits
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.~#

Richards va Prieto, No. 11-16255

THOMAS, circuit Judge, concurring in the judgment:
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

I agree that, if unaltered by an en bane panel or by the Supreme Court,

Pe~uta v. ~'ounty of'San Diego, No. 10-Sb9719 F,~~-y 2014 ~JL 555862 (F~b.

13, 2014), requires reversing and remanding in this case. Peruta and this case

were argued and submitted on the same date. Absent Peruta, I would hold that the

~'olo County's 66good cause" requirement is constitutional because carrying

concealed weapons in public is not conduct protected by the Second ~nendment.

See United ~`tates v. Chester°, b2~ F.3d 673, 6~0 (4th Cir. 2010). I also would have

held,. in the alternative, that even if the good cause requirement implicated the

Second Amendment, the policy survives intermediate scrutiny.

Therefore, I concur in the judgment.
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Plaintiffs -Appellants,

v.

l~~lJ1V A i il~ r31~1V 3.J1EV~y VVILLII-11v1

D. CiOIZE, individually and in his capacity
as Sheriff,

Defendants -Appellees.

• ,f

MOLLY C. DWYER, CLER4C
U.S. GQURT OF APPEALS

~' 1 ~ ~ '~ i

•' i

Appeal from the United States District Court
for the Southern I?istrict of ~alifomia

Irma E. ~ronzalez, Chief District Jude, Presiding

Argued and Submitted December 6, 2012
San lErancisco, California

O'SCAI~LAIIe1, Circuit Judge:

~Te are called upon to decide whether a responsible, law-abiding citizen has

a right under the Second 1~mendment to carry a firearm in public for self defense.
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D

Califamia generally prohibits the open or concealed carriage of a handgun,

whether loaded or unloaded, in public locations.l See Cal. Penal Code § 25400

(prohibiting concealed carry of a firearm); id. § 25850 (prohibiting carry of a

loaded firea~n)9 id. § 26350 (prohibiting open carry of an unloaded firearm}; see

also id. § 25 05 (exempting the dun owner's residence, other private property, and

place of business from section 25400 and section 2b350).

I~lonetheless, one may apply for a license in ~alifomia to carry a concealed

weapon in the city or county in which he or she works or residese Id. §§ 26150,

26155, To obtain such a license, the applicant must meet several requirements.

For example, one must demonstrate 66good moral character," complete a specified

training caurse, and establish 66gQV~ N~U~7~.99 Id. §§ 26150, 26155.

1 There are a few narrow exceptions to this rule. Armored vehicle guards
and retired federal officers may carry a loaded firearm in public without meeting
strin~~nt permitting requirements. See Cal. Penal Code § 26015 (armored vehicle
guards); id. § 26020 (retired federal officers). And a citizen may carry a loaded
firearm in public if: (1) he is engaged in the act of attempting to make a lawful
arrest; (2) he is hunting in locations where it is lawful ~o hunt; ar (3) he faces
immediate, grave danger provided that the weapon is only cat-ried in 66the brief
interval" between the time law enforcement officials are notified of the dander and
the time they arrive on the scene (wh~r~ the fleeing victim would obtain a gun
during that interval is apparently left to 1'rovid~nce). ~d. § 26040 (hunting); id. §
26045 (immediate, grave danger}; id. § 26Q50 (attempting to make a lawful arrest).

0
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California law delegates to each city and county the power to issue a written

policy setting forth the procedures for obtaining aconcealed-carry license. Id. §

26160. San Diego bounty has issued such a policy° At issue in this appeal is that

policy's interpretation of the 66~OV~ VUUS6i99 requirement found in sections 26150

and 26155: "[A] set of circumstances that distinguish the applicant from the

mainstrearri and causes him or her to be placed in harm's way." Good cause is

"evaluated on an individual basis" and may arise in "situations related to personal

protection as w~11 as those related to individual businesses or occupations."

hut—important hire—concern for "one's personal safety along is not considered

•~t~

The power to grant concealed-carry licenses in 5~n Diego County is vested

in the county sheriff's department. Since 1999, the sheriff s department has

required all applicants to 66provide supporting documentation" in order bcto

demonstrate and elaborate good cause." This "required documentation, such as

restraining orders, letters from law enforcement agencies or the [district attorney]

familiar with the case, is discussed with each applicant" to determine whether h~ or

she can show a suff ciently pressing need for self-protection. If the applicant

cannot demonstrate "circumstances that distinguish [him] from the mainstream,"

then he will not qualify for aconcealed-cant' permit.

3
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is

Wishing to carry handguns for s~if~defense but unable to document specific

threats against them, plaintiffs Edward Peruta, ll~ichelle Laxsan, James Dodd,

Leslie Buncher, and Mark Cleat-y (collectively "the applicants"), all residents of

San Diego County, wire either denied concealed-carry licenses because they could

not establish "good cause" or decided not to apply, confident that their mere desire

to carry for self-defense would fa11 short of establishing "~~Q~ b6bUSN97 as the

County defines it. An additional plaintiff, the California Trifle and Pistol

Association Foundation, comprises many San Diego Country residents "in the

same predicament as the individual plaintiffs." I~10 plaintiff is otherwise barred

under federal or state law from possessing firearms.

L

On October 23, 2009, after the County denied his application for a

concealed-carry license, Peruta sued the County of San Diego and its sheriff,

William Clore (collectively "the County"}, under 42 IJ.S.C. § 1983, requesting

injunctive and declaratory relief from the enforcement of the bounty policy's

interpretation of 66~~0~ C~~Sli,99 Peruta's lead argument was that, by denying him

the ability to carry a loaded handgun for self-defense, the County infringed his

right to bear arms under the Second Amendment.

l-.
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About a year dater, the applicants and the County filed dueling motions for

summary judgment. Thy district court denied the applicants' motion and ~r~nted

the bounty's, Assuming without deciding that the Second amendment

"encompasses I'l~intiffs' asserted right to carry a loaded handgun in public," the

district court upheld the County policy under intermediate scrutiny. As the court

reasoned, California's "important and substantial interest in public

safety"—particularly in "reduc[ing] the risks to other members of the public"

posed by concealed handguns' "disproportionate involvement in life-threatening

grimes ofviolence"—trumped the applicants' allegedly burdened Second

Amendment interest. The district court rejected all of the other claims, and the

applicants timely appealed.

As in the district court, on appeal the applicants place one argument at center

stage: they assert that by defining "good cause" in San Diego County's permitting

scheme to exclude a general desire to carry for self-defense, the County

imperna ssibly burdens their second Amendment right to bear arms.

'The Supreme Court's opinions in District of Columbia v. Heller, 554 U.S.

570 (2008}, and McDonald v. City of Chicago, 130 S. Ct. 302Q (2010), direct our

analysis of this claim. In ~Ielle~°, the Court confronted a Second Amendment
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challenge to a District of Calumbia law that bbtotally banned] handgun possession

in the home" and "requir~[d] that any lawful firearm in the home be disassembled

or bound by a trigger lock." 554 U.S. at 603, 628-29. The validity of the

measures depended, in the first place, on whether the Second Amendment codified

an individual right, as plaintiff Dick ~I~lle~ maintained, or a collective right, as the

government insisted. Id. at 577.

Consulting the text's original public meaning, the Court sided with ~Ieller,

concluding that the Second Amendment codified apre-existing, individual right to

keep and bear arms and that the "central component of the right99 is self defense.

Id. at 592, 599. It further held that, because "the need for defense of self, family,

and property is most. acute in the home," the D.C. ban on the home use of

handguns—"the mast preferred firearm in the nation"—failed "consti~ational

muster" under any standard of heightened scrutiny. Id. at 62~-29 & n.27 (rejecting

rational-basis review}e The same went for the trigger-lock requirement. ~d. at 635.

The Court had no need to "undertake an exhaustive historical analysis ... of the

full scope of the Second Atnendm~nt99 to dispose of I~[elier's suit. Id. at 626-27.

Ivor had it reason to specify, for future cases, which burdens on the second

Amendment right triggered which standards of review, or whether a tiered scrutiny

0
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approach was even appropriate in the first place. Id. at 628-29. ~y any measure,

the District of Columbia law had overreached.

'Twa years later, the ~aurt evaluated a similar handgun ban enacted by the

City of Chicago. Thy question presented in McDonald, however, was not whether

the ban infringed the city residents' Second Amendment rights, but whether a state

government could even be subject to the strictures of the Second Amendment.

'That depended on whether the right could be said to be 66deeply rooted in this

Nation's history and tradition" and cbfundamental to our scheme of ordered

liberty." 130 S. Ct. at 3036. To these questions, the McDonald court declared,

66~o]ur decision in Ilelle~° points unmistakably to the answer." Id. After a11, self-

defense, recognized since ancient times as a "basic righty99 is the "central

companent99 of the Second Amendment guarantee. Id. Consequently, that right

restricted not only the federal government but, under the Fourteenth Amendment,

also the states° Id. at 3026. I~Cavin~ so concluded, the Court remanded the ease to

the Seventh Circuit for an analysis of whither, in light of Heller, the Chicago

handgun ban infringed the Second Amendment ~°ight. Id. at 3050.

It doesn't take a lawyer to see that straightforward application of the rule in

Flelle~ will not dispose of this case.. It should be equally obvious that neither

Heller nor McDonald speaks explicitly or precisely to the scope of the Second

0
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Amendment right outside the home or to what it takes to "infringe" it. ~'et, it is just

as apparent that neither opinion is silent on these matters, fog, at the very least, "the

Supreme Court's approach ...points in a general direction." Ezell v. City of

Chicago, b51 F.3d 684, 700 (7th fir. 2Q11) (noting that ~Ileller does not leave us

"without a framework for how to proc~ed99). To resolve the challenge to the D.C.

restrictions, the Heller majority described and applied a certain methodology: it

addr~ss~d, first, whether having operable handguns in the home amounted to

"keep[in~] and bearing] Arms99 within the meaning of the Second Amendment

and, next, whither the challenged laws, if they indeed did burden constitutionally

protected conduct, "infrin~ed99 the right. VJe apply that approach here, as we have

done i~ the past, LTnated States v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013),

and as many of our sister circuits have done in similar cases. See, e.g., Nat'l Rifle

Assn of Am., Inc. v. Bureau o, f Alcohol, Tobacco, Firearms, &Explosives, 700

F.3d 185, 194 (Sth Cir. 2012) (66A twomstep inquiry has emerged as the prevailing

approach."); Z~nited States v. G~°eeno, 679 F.3d S 1Q, 518 (6th fir. 2012); Heller v.

~ist~ict of'Columbica (Heller I~, 670 F.3d 1244, 1252 (D.C. fir. 2011); Ezell, 651

F.3d at 701-04, Zlnited States v. Chester, 628 ~'.3d 673, 680 (4th Cir. 2010);

United States v. Reese, 627 F.3d 792, X00—01 (10th Cir. 2010); United States v.

r • ~ ~ ::: :' ~ I i
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The first question goes to the scope of the guarantee: Does the restricted

activity—here, a restriction on a responsible, law-abiding citizen's2 ability to carry

a gun outside the home for self defense—fa11 within the Second Amendment right

to keep and bear arms for the purpose of self-defense? Ezell, 651 F.3d at 701; see

also Kachalsky v. Cnty. of YVestcheste~, 701 F.3d 81, 96 (2d Cir. 2012}.

Concerning the precise methods by which that right's scope is discerned, the

~IelleN and McDonald Courts were hardly shy: we must consult 66both text and

history°" I~elle~, 554 U.S. at 595; see also McDonald, 130 Sa Ct. at 3047

(reiterating that "the scope of the Second Amendment right99 is determined by

historical analysis aid not interest balancing).

The analysis begins—as any interpretive endeavor must with the texte

"Constitutional rights are enshrined with the scope they were understood to have

2 In this case, as in I~elle~, we consider the scope of the right only with
respect to responsible, law-abiding citizens. See Heller, 554 LT.S. at 635 ("And
whatever else it leaves to future evaluation, it surely elevates above all other

interests the right oflaw~abiding, responsibly citizens to use arms in defense of

hearth and home."}. With respect to irresponsible or non~law~abidin~ citizens, a
different analysis—which w~ decline to undertake here—applies. Chovan, 735

F.3d at 1138 (holding that a statute "does not implicate this core Second
Amendment right [if] it regulates firearm possession for individuals with criminal

convictions")9 see also feller, 554 U.S. at 626 (6b[N]othing in our opinion should
be taken to cast doubt on longstanding prohibitions on the possession of firearms
by felons and the mentally i11... ")

D
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when the people adopted them, whether or not future legislatures or (yes) even

future judges think that scope too broad." Heller, 554 U.S. at 634-35. To arrive at

the original understanding of the right, "we are guided by the principle that ̀ [t]he

Constitution was written to be understood by the voters; its words and phrases

were used in their normal and ordinary as distinguished from technical meaningy9)

unless evidence suggests that the language was used idiomatically. Id. at 576

(quoting Zlnited States v. Sprague, 282 U.S. 716, 731 (1931)).

Since the goal is to arrive at a. fair, not ahyper-literal, reading of the

Constitution's language, Helle~'s analysis is necessarily acontextual—and

therefore ahistorical—one. See Chester, 628 F.3d at b80 (66This historical inquiry

seeks to determine whether the conduct at issue was understood to be within the

scope of the right ...."). It begins with the pre-ratification "historical background

of the Second Am~ndm~nt," since "the Second Amendment .. , codified a pre

existing right." ~Ielle~, 554 U.S. at 592 (emphasis omitted). Next, it turns to

whatever sources shed light on the 66public understanding [of the Second

Amendment] in the period after its enactment or ratification," see id. at 605-10,

such as nineteenth-centu~yy judicial interpretations and legal commentary. See id.

at 605 ("Vde now address how the Second Amendment was interpreted from

immediately after its ratification through the end of the 19th century."); id. at

m
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610-19 (surveying "l're—Civil ~+Iar Case I,aw," "Post Civil War Legislation," and

"Post—Civil filar Commentators")

Of course, the necessity of this historical analysis presupposes what Heller

makes explicit: the Second Amendment right is "not unlimited." Id. at 595. It is

"not a right to keep and carry any weapon whatsoever° in any manner whatsoever

and for whatever purpose." Id. at 626, lather, it is a right subject to cbtraditional

restrictions," which themselves—and this is a critical point tend 66to show the

scope of the right." McDonald, 130 S. Ct. at 3056 (Scalia., J., concurring}; see also

I~achalsky, 701 F.3d at 96; Nat'l RifleAss'n o_f'Am., 700 F.3d at 196 (66For now, we

state that a longstanding pr~sumptiv~ly lawful regulatory measure ...would likely

[burden conduct] outside the ambit of the Second Amendment."); United ~`tates v.

Skoien, 614 F.3d 638, 640 (7th fir. 2010) (en bane) (66That some categorical limits

are proper is part of the original meaning.")

In short, the meaning of the Second Amendment is a matter not merely of

abstract dictionary definitions but also of historical practice. As "[n]othing but

conventions and contexts cause [lan~uag~] to convey a particular idea," we begin

our analysis of the scope of the Second Amendment right by examining the text of

the amendment in its historical context. See Antonin Scalia ~i Bryan A. Garner,

Reaa'ang haw: The Inte~pf~etatfon of Legal Texts xxvii (2012).

11

,~,
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The Second Amendment secures the right nat only to bbkeep" arms but also

to 66bear" them—the verb whose original meaning is key in this case. Saving us

the trouble of pulling the ~i~hteenthacentury dictionaries ourselves, the court

already has supplied the word's plain meaning° "At the time of the founding, as

ti~ VY y Lo 6I1~~19 111V~116 (.~ 6C~I~.
999 .Heller, 554 U.S. at 584.3 ~bl., dio 6. 660 99 Y

tl l.~bi1

ordinary sense of "convey[in~] or transport[1n~]" an object, as one might carry

groc~ri~s to the checkout counter or garments to the Laundromat, but "carry for a

particular purpose—confrontation." Id. The "natural meaning of ' Vb~l ~l 
lji~'9999

according to the Heller majority, was best a~iculated by Justice Ciinsbur~ in her

dissenting opinion in ll~usca~ello v. Zlnated States, 524 U.S. 125 (1998): to "`wear,

bear, o~ carry ...upon the person or in the clothing or in a pocket, for the purpose

... of being armed and ready for offensive or defensive action in a case of conflict

with another person."' Heller, 554 IJ.S. at 5~4 (quoting Musca~ello, 524 U.S. at

143 (Crinsburgy J.y dissenting) (quoting Black's Law Dictzona~y 214 (6th ed.

3 Although we are dealing with the Second Amendment right as incorporated

against the states through the Fourteenth Amendment, we—consistent with the

Court's analysis in McDonald—assume that the right had the same scope at the

time of incorporation as it did at the time of the founding. See, e.g., 130 S. Ct. at

3036 (using the definition of the second Amendment right espoused in Heller

when analyzing incorporation against the states).

12
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199$}); see also id. at 592 (concluding that the Second Amendment "guarantee[s]

the individual right to ...carry weapons in case of confrontation"}

Speakers of the English language will all agree: "bearing a weapon inside

the home" does not exhaust this definition of "carry." For one thin, the very risk

occasioning such carriage, 660~O11~1011~6bb1O11979 1S "not limited to the home." ~OOYG V.

Madigan, 702 F.3d 933, 936 (7th Cir. 2012). one needn't point to statistics to

recognize that the prospect of conflict at least, the sort of conflict for which one

would wish to be "armed and ready"—is just as menacing (and likely more so)

beyond the front porch as it is in the living room. For that reason, "[t]o speak of

`bearing' arms within one's home would at all times have been an awkward

usage." Id. To b~ sure, the idea of carrying a gun "in the clothing or in a pocket,

for the purpose ... of being armed and readyy94 does not exactly conjure up images

of father stuffing asix-shooter in his pajama's pocket before heading downstairs to

start the morning's coffee, or mother concealing a handgun in her coat before

stepping outside to retri~v~ the mail° Instead, it brings to mind scenes such as a

woman toting a sma11 handgun in her purse as she walks through a dangerous

neighborhood, or a night-shift worker carrying a handgun in his coat as he travels

to and from his job site.

13
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More importantly, at the time of the Second Amendment's enactment, the

familiar image that 66~0.~~1 ~1111S99 would have painted is one of an eighteenth-century

frontiersman, who "from time to time [would] leave [his] home to obtain supplies

from the nearest trading post, and en route one would be as much {probably more)

at risk if unarmed as one would be in one's home unarmed." Id. at 936. Indeed, it

was this spirit of the arms bearing settler that Senator Charles Sumner invoked

(and the teller Court cited as instructive of the scope of the right) in the

(in)famous 66Crime against Kansas" speech in 1856a "T'he rifle has ever been the

companion of the pioneer and, under Gad, his tutelary protector against the red

man and the beast of the forest. Never was this efficient weapon more needed in

just self-defence, than now in Kansas, and at least one article in our I~Tational

Constitution must be blotted out, before the complete right to it can in any way be

impeached." 4 The T~orks of Charles Sumner 211-12 (1875); see also Heller, 554

•i~'

Other passages in Heller and McDonald suggest that the Court shares

Summer's view of the scope of the right. The Second amendment, Heller tells us,

secures "thy right to ̀ protect[] [oneself] against both public and private violence,'

thus extending the right in some farm to wherever a person could become exposed

to public or private violence." ZJnited States v. 1l~ascianda~o, 638 F.3d 45~, 467
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(4th Cir. 2011) (Niemeyer, J., specially concurring) (quoting ~Ielle~, 554 U.~. at

594 (emphasis added)), The court reinforced this view by clarifying that the need

for the right is "most acute" in the home, Heller, 554 U.S. at 628, thus implying

that the right exists outside the homy, though the need is not always as "acute."

See also McDonald, 130 S, Ct. at 3044 (2010) (66[T]h~ Second Amendment

protects a personal right to keep and bear arms for lawful purposes, most notably

far self-defense within the home."). In a similar vein, I~elle~° identifies "laws

forbidding the carrying of fi~°earms in sensitive places such as school and

government buildings" as presumptively lawful. 554 U.S. at 626. Jere the right

restricted to the home, the constitutional invincibility of such restrictions would ~o

without saying, Finally, both Heller and McDonald identify the "core component"

of the right as self-defense, which necessarily "take[s] place wherever [a] person

happens to be," whether in a back alley or on the back deck. Eugene ZTolokh,

I~nplenzenting the Right to Deep and Beaty Arms fog Self-Defense: 14n ~4nalytical

also li~oore, 702 F.3d at 937 ("To confine the right to be armed to the home is to

divorce the Second Amendment from the right of self-defense described in Heller

and II~cDonald.")

15
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'These passages alone, though short of diapositive, strongly suggest that the

Second Amendment secures a right to carry a firearm in same fashion outside the

home. Reading those lines in light of the plain-meaning definition of "bear Arms"

elucidated above makes matters even clearer: the second Amendment right "could

not rationally have been limited to the home." Moore; 702 F.3d at 936. Though

people may 66keep l~rms" (or, per Helle~°'s definition, 66have weapons," 554 U.S. at

5~2) in the home for defense of self, family, and property, they are rriore sensibly

said to 66bear Arms" (or, Flelle~'s doss: "carry [weapons] ...upon the person or in

the clothing or in a pocket," id. at 5840 in nondomes~ic settings.4 Kachalsky, 701

F.3d at 89 n.10 (66The plain text of the Second 1~mendment does not limit the right

to bear anus to the homy."); see also Drake v. Filko, 724 F.3d 426, 444 (3d Cir.

2013) (~-Iardiman, J., dissenting} (66To speak of ̀bearing' arms solely within one's

home not only would conflate ̀ baring' with ̀ keeping,' in derogation of the

Court's holding that the verbs codified distinct rights, but also would be awkward

usage given the meaning assigned the terms by the Supreme court.").

4Heller and McDonald focus on the Second Amendment right to keep and

bear arms fog set defense—the core component of the right, which this case

implicates. We need not consider, therefore, whether the right has other ends. ~'ee

Eugene Valokh, Impletnentang the Right to Keep and Bear Arms for Sel, f-De, fense:

An Analytzcal Framework and cc Research Agenda, 56 UCLA I~, Reve 1443, 144

(2009) (suggesting that the right "may have other components," such as the right to

keep and bear arms for recreation, hunting, ar resisting government tyranny).

m
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In addition to a textual analysis of the phrase 66bear firms," we, like the

Court in ~Ielle~, look to the original public understanding of the Second

l~mendrraent right as evidence of its scope and meaning, relying on the "important

founding era legal scholars." See Heller, 554 U.S. at 6QQ-03, 605-10 (examining

the public understanding of the Second l~mendment in the period after its

ratification because 66[t]hat sort of inquiry is a critical tool of constitutional

1n 1.~~1 ~4664to11
99\

The commonsense reading of "bear ~rms99 previausly discussed finds

support in several important constitutianal treatises in circulation at the time of the

Second Amendment's ratification. See id. at 582-83, 592-93 (treating such

sources as instructive of the clause's original meaning). Writing on the English

right to arms, William Blackstone noted in his Comn2entaries on the Laws of

England that the bCthe right of having and using arms for self-preservation and

defence" had its roots in "the natural right of resistance and pelf-~reseivation."

Heller, 554 U.S. at 594 (internal citations and quotations omitted). It was this

inherited right of armed self defense, according to Heller, that 66by the time of the

founding [was] understood to be an individual right protecting against bath publzc

and private violence." Id. (emphasis added). Although Blackstone elsewhere

':
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described afourteenth-century English statute that forbad the "riding or going

armed with dangerous or unusual weapons," that prohibition way understood to

cover carriage of uncommon, frightening weapons only. Indeed, Justice James

Wilson, an early American legal commentator and framer, confirmed this narrower

reading, see 2 James Wilson, The t~orks of.Iames T~ilson 654 (l~obert Mc~loskey

ed. 1967), citing an English commentator for the proposition that wearing ordinary

weapons in ordinary circumstances posed no problem. See Eugene Volokh, The

Fast ar~d Second Amendments, 109 Colum. IJ. IZev. Sidebar 97, 101 (2009)

("American benchbooks for justices of the peace echoed [Wilson's observation].");

Joyce L,ee Malcolm, To Keep and Bear A~tns: The Origins of an Anglo~~4merican

night 105 (1994) (quoting an English case recognizing "a general Connivance to

Gentlemen to ride awned for their securityy99 notwithstanding the statute); see also

William Rawle, l4 View o, f the Constitution of the Zlnited ~'tates of America 126 (2d

ed. 1829) (observing that the Second Amendment would not forbid the prohibition

of the "carrying of arms abroad by a single individual, attended with circumstances

giving just reason to fear that he purposes to make an unlawful use of them"). It is

likely for this reason that I~elle~ cites lackstone's commentary on the statute as

evidence not of the scope of the 66k~ep and bear" language but of what weapons

qualify as a Second Amendment G66L11d1S." See Feller, 554 U.S. at 627.
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Writing over thirty years later in what Heller calls the "most important
99

American edition of ~lackstone's Comfnentaries, id. at 594, St. George Tucker, a

law professor and former Antifederalist, affirmed ~lackstone's comments on the

British right and commented fut-ther on its American dimensions. 'The right to

armed self-defense, Tucker insisted, is the "first law of nature," and any law

"prohibiting any person from bearing arms" crossed the constitutional line. St.

George Tucker, Blaekstone's Cofnmentaries: Yd~ith Dotes of IZefe~ence to the

Constitution and Laws of the Fede~°al CTove~nr~nent of the Unated ,States; and of the

~'ommonwealth of Virgania 289 (1803). Tucker went on to note that, though

English law presumed that any gathering of armed men indicated that treasonous

plotting way afoot, it would have made little sense to apply such an assumption in

the colonies, "whe~~ the right to bear arms is recognized and secured in the

constitution itself,99 Tucker, supra, vol. 5, appe, n.~, at 19. 1~fter all, "[i]n many

parts of the United States, a man no more thinks, of going out of his house on any

occasion, without his rifle or musket in his hand, than a European fine gentleman

without his sword by his side°" Id.; see also Michael P, O'Shea, Modelang the

,second Amendment Right to Cary Aims (I):.Iudicial Tradition and the Scope of

"Bear°angArrns".fo~Self-Defense, 61 Am. U. L. Rev. 5~5, 637-3~ (2012).

Likewise, Edward Christian—another Blackstone commentator from that

19
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period—maintained that this inherited right allowed "everyone ... to keep or carry

a gun., if he does not use it for the [unlawful] destruction of game." See Clayton E.

Cramer ~i Joseph Edward Olson, What Did "Bear ~Irms "Mean an the Second

Amendn2ent?, 6 Geo. J.L. c4~ Pub. Poly ~ 11, 517 (20Q8} (quoting 2 William

Blackstone, C'ommentaNies 441 (Edward Christian ed., 1795)).

In keeping with the views of the important lat~~~i~hteenth~century

commentaries, the great weight ofnineteenth-century precedent on the Second

Amendment or its state-law analogues confirms the I-Ielle~°-endorsed understanding

of "lJliWl [ ~j~y(S.99S In fact, as we will show, many of the same cases that the Heller

majority invoked as proof that the Second Amendment secures an individual right

may just a~ easily be cited for the proposition that the right to carry in case of

5 Following ~Ieller, we credit nineteenth-century judicial interpretations of

the right to bear arms as probative of the Second Amendment's meaning. Heller,

554 UeS. at 586; id. at 605 ("We now address how the Second Amendment was
interpreted from immediately after its ratification through the end of the 19th

L6~Al 
I.UTy.99\ .

J

W~ decline, however, to undertake an e~austive analysis of tw~ntieth-
century interpretations of the right for the game reason that the Heller court
presumably did: coming over a hundred years after the Amendment's ratification,

they seem poor sources of the text's original public meaning. Cf. id. at 614

("Singe discussions [in Congress and elsewhere after the Civil War] took place 75

years after the ratificatian of the Second Amendment, they do not provide as much

insight into its original meaning as earlier sourc~sa").
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confrontation rrieans nothing if nat the general right to carry a common weapon

outside the home for self defense.

a

but before turning to the cases themselves, w~ offer a word on m~thodalogy.

W~ set out to review the bulk of precedents from this period.6 X11 are, in a broad

sense, equally relevant, for every historical gloss on the phrase "bear arms"

furnishes a clue of that phrase's original or customary meaning. Still, some cases

are more equal than others.' 'I'hat9S U~CaUS~y with Heller on the books, the Second

Amendment's original meaning is now settled in at least two relevant respectse

First, I-Ielle~ clarifies. that the keeping and bearing of arms is, and has always been,

an individual right. See, e.g., 554 U.S. at 616. Second, the right is, and has always

been, oriented to the end of self defense. See, e.g., id. Any contrary interpretation

of the right, whether propounded in 1791 or just last week, is error. ~Ihat that

means for our review is that historical interpretations of the right's scope are of

varying probative worth, falling generally into one of three categories ranked here

in descending ardor: (1) authorities that understand bearing arms for self-defense to

6 ~i1e will inevitably miss some. The briefs filed in this appeal were abbe to
address only so many before running up against word limits.

~1ith apologies to George Orwell. See George Orwe11, Anamal Farm 11 ~
(2009) (1945) (distilling Manor Farm's Seven ~ommandm~nts of ~iimalism to a
single rule: "Ali animals are equal, but some animals are more equal than others")

21
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be an individual right, (2) authorities that understand bearing anus for a purpose

other than self defense to be an individual right, and (3) authorities that understand

bearing a~°rrrs not to be an individual right at all.

To illustrate, a precedent in the first category that declared a general right to

carry guns in public would be a great case for Peruta, while a decision in the same

group that confined exercise of the right to the home would do his position much

damage. ~y contrast, those cases in the third category—which, like the dissenting

opinions in Heller, espouse the view that one has a right to bear arms only

collectively in connection .with militia service and not for self-defense within or

outside. the home—are of no help. The second category, consisting mashy of cases

that embrace the premiss that the right's purpose is deterring tyranny, is only

marginally useful. Since one needn't exactly tote a pistol on his way to the grocery

store in order to keep his ~ov~rnment in check, it is no surprise Candy 111LLS9 of

limited significance for purposes of our analysis} when these courts suggest that

the right is mostly confined to the home. Likewise, a second~cat~~ory case

asserting that the foal of tyranny prevention does indeed call for public weapon

bearing lends only rndir~ct support for the proposition that bearing arms in case of

confrontation includes carrying weapons in public for self-defense.

m

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 50 of 156



Having set forth the methodology to be employed, we turn to the nzneteenth-

century case law interpreting the second Amendment, b~ginnin~ with the cases

that the court itself relied upan in Heller.

'~'h~ first case is Miss v. Coynfnonwealth; 12 I~ye (2 Litt.) 90 (1822), cited in

Heller, 554 U.~. at 5~5 n.9, a decision "especially significant both because it is

nearest in time to the founding era and because the state court assumed (just as

[~Ielle~] does) that the constitutional provision . a . codified a preexisting right."

Nelson Lund, The Secona' Amendment, Heller, and Originalist Jurisvrudence, 56

UCLA L. I~ev. 1343, 136Q (2009). There, Kentucky's highest caurt interpreted

that state's Second Amendment anala~ue (66the right of the citizens to bear arms in

defense of themselves and the state, shall not b~ questioned"} as invalidating a ban

on "wearing concealed arms." Bliss, 12 may. (2 Litt.) at 90. Thy Commonwealth's

lead argument to the contrary had been that, though Kentucky's constitution forbad

prohibitions on the exercise of the right, it pe~rnitted laws "merely regulating the

manner of exercising that right." Id. at 91. Although the court agreed with the

Commonwealth's argument in principle, it disagreed with the conclusion that the

ban on "wearing concealed amens" was merely a means of "regulating the manner of

exercising99 the right. Id. An act needn't. ~111O~11L ~O U 66VQlllp~6~1.l~ ~\dSL1UV~lO11,9 of the

right to b~ 66forbidd~n by the explicit language of the constitution," since any
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{24 ~~ 132}

statute that "diminsh[ed] or impaired the right] as it existed when the constitution

was formed99 would also be 66VO1~.9' Id. at 92. Thus, had the statute purported to

prohibit both the concealed and open cat-riage of weapons, effecting an "entzr~e

destruction of the right," it would have been an obvious nullity, but even as a ban

on concealed carry alone them could be "entertained [no] reasonable doubt but

[that] the provisions of the act import a restraint on the right of the citizens to bear

11110.99 Id. at 91-92 (emphasis added). Striking down the Iaw, the court explained

that the preexisting right to bear arms had "no limits short of the moral power of

the citizens to exercise it, and it in fact consisted in nothing else but in the liberty

of the citizens to bear arms. Diminish that liberty, therefore, and you necessarily

restrain the right." Id. at 92,

In S'afnpson v. State, the Tennessee Supreme Court read that state's Secand

Amendment analogue just as the Bliss caurt read Kentucky's. 13 Tenn. (5 Yer.}

356 (1 33), cited in Feller, 554 U.S. at 585 n.9. Convicted of the crime of affray

for appearing in public "arrayed in a warlike manner" (i.e., armed), Simpson

argued that the state should have had to prove that he had committed acts of

physical violence to convict hime Id. at 361-62. The court agreed, concluding in

part that even if the common law did not require proof of actual violence to punish

persans for merely walking around with weapons, the state constitution's

m
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protection of the "right to keep and to bear arms" would trump: "[I]t would be

going much too far, to impair by construction or abridgment a constitutional

privilege which is so declared." Id. at 360; cf. State- v. ~Iuntly, 25 I.C. (3 Ired.)

41 ~ (1X43) (rejecting a "right to bear arms" defense and upholding an affray

conviction of a defendant who, threatening to kill aff a certain family, was caught

carrying an unusual weapon in public). It went without saying, evidently—for the

court offered little in the way of analysis—that whatever else the constitution

meant by 66~6~U1 Ullll~y99 it certainly implied the right to carry operable weapons in

public. The court confirmed as much in 1 71, holding that an act that proscribed

openly carrying a pistol "publicly or privately, without regard to time or place, or

circumstances" went too far, even though the statute exempted from its

prohibitions the carrying of long duns. Andrews v. State, 50 Tenn. 165, 187

(1871), sated in I~`elle~°, 554 U.S. at 608, 629.

'Though the Tennessee Supreme court announced a slightly different view of

the right to bear arms in ~lynzette v. State, that case is plainly consistent with—and

indeed aff rms—the principle that the right to bear arms extends aut of doors. 21

Tenn. 154 (1840), cited in ~Ieller~, 554 LT.Se at 613-14. Commenting on the

"manifest distinction" between a restriction on "wearing concealed weapons"

(which the court upheld). and a prohibition on open carry, the court observed with

i
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little fanfare that 66[i]n the nature of things, if [persons] were nat allowed to bear

arms openly, they could not bear them in their defense of the State at all." Id. at

160. The court marshaled this point in support of the second-category position

"whereby citizens were permitted to carry arms openly, unconnected with any

service in a formal militia, but were given the right to use them only for the

military purpose of banding together to oppose tyranny"—a view of the right's end

that Heller explicitly rejects. ~Ieller, 554 U.S. at 613 (66[Aymette's] odd reading of

the right is, to be sure, nat the one we adopt."). Nanetheiess, what remains of

Aynzette is its observation that the right to bear arms, even if not in the service of

personal self defense, must imclude the sight to carry guns outside the home.

The Alabama Supreme Court weighed in that same year. See State v. Reid, 1

A1a.612 (1840), cited in Heller, 554 U.S. at 629. Taking a view of the right

narrower than that of the Simpson court, it nonetheless declared that the

constitutional guarantee. of ̀̀ a right to bear arms, in defense of []self and the State,"

meant that an Alabamian must be permitted to carry a weapon in public in some

fashion. Id. at 615. Reid, found guilty of the "evil practice of carrying weapons

secretly," challenged the constitutionality of the statute of conviction. ~d. at 614.

Rejecting this challenge, the court held that the state constitution's enumeration of

the right did not strip the legislature of the power "to enact laws in regard to the

::
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manner in which arms shall be borne ... as may be dictated by the safety of the

people and the advancement of public morals." Id. at 616. And, departing to some

degree from the approach in Bliss, the court concluded that Alabama's concealed-

carry law was just such a regulation, going no further than forbidding that means of

arms bearing thought "to exert an unhappy influence upon the moral feelings of the

wearer, by making him less regardful of the personal security of others." Id. at

617. The act's narrowness ensured its validity:

V+Te do not desire to be understood as maintaining, that in regulating the

manner of baring arms, the authority of the Legislature has no other

limit than its own discretion. A statute which, under the pretence of

regulating, amounts to a destruction of the right, or which requires amens

to be so borne as to render them wholly useless for the purpose of

defence, would be clearly unconstitutional.

Id. at 616-17. iZead in light of the court's earlier statement that a restriction on

arms bearing would stand so long as it simply proscribed the "manner in which

arms shall be borne," this passage suggests that to forbid nearly ail forms of public

arms bearing would be to destroy the right to bear arms entirely.g

8 The Indiana supreme Court appeased to take the same view. Compare

State v. li~itchell, 3 ~lackf. 229 (Ind. 1833) (publishing a one sentence opinion that

reads, "It was held in this case, that the statute of 1 31, prohibiting all persons,

except travelers, from wearing or carrying concealed weapons, is not

unconstitutional.") with Walls v. State,. 7 Blackf. 572, 573 (Ind. 1845) (implying

that a citizen could avoid legal trouble under the concealed weapons law if 66he

exhibited his pistol so frequently that it could not be said to be concealed99}.
(continued...}
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Embracing precisely that position, the Georgia Supreme Court's decision in

Nunn v. - State six years later—praised in Heller as 66perfectly captur[ing]99 the

relationship between the Second Amendment's two clauses, 554 U.S. at

612—made explicit what Reid intimated. 1 Gao 243 (1846), cited in ~Ielle~, 554

U.S. at b12, 626, 629. Convicted of keeping a pistol on his person—a statutory

misdemeanor (whether the pistol was carried openly or "secretly99)—I~Tunn attacked

the statute of conviction as an unconstitutional infringement of his right to bear

arms under the Second 1~mendm~nt. Id. at 246. The court began with a statement

of the constitutional standard: "Thy right of the whole people, old and young, men,

women and boys, and not militia only, to keep and bear arms of every description,

and not such merely as are used by the rriilitia, shall not be infringed, curtailed, or

broken in upon, in the smallest degree°" Id. at 25 L Turning to the statute, the

court reasoned that had it merely limited the manner of the exercise of the right to

carry, 1t wauld have withstood scrutiny. As written, however, it went too far:

We are of the opinion, then, that so far as the act of 1837 seeks to

suppress the practice of carrying certain weapons secretly, that it is valid,

inasmuch as it does not deprive the citizen of his natural right of self-

defence, or of his constitutional right to keep and bear arms. but that so

much of it, as contains a prohibition against bearing arms openly, is in

conflict with the Constitution, and void; and that, as the defendant has

g(..,continu~d)
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been indicted and convicted for carrying a pistol, without charging that

it was done in a concealed manner, under that portion of the statute
which entirely forbids its use, the judgment of the court below must be

reversed, and the proceeding quashed.

Id. In other words, as the same court explained in a later case involving a

defendant charged with illicit open carriage, to ban both the open and concealed

carriage of pistols "would be to prohibit the bearing of those arms" altogether.

S'tockdale v. State, 32 Ga. 225, 227 (1861) (adding that such a set of restrictions

"would ...bring the Act within the decision in IVunn's case").

Althaugh the Arkansas Supreme Court in State v. Buzzard appeared at first

to take the contrary position, viewing restrictions on carrying weapons for self

defense as permissible police~power regulations, see 4 Ark. 1 ~ (1842); see also

Fi. fe v. State, 31 Ark. 455 (1X76) (relying on Buzzard to uphold a prohibition on

concealed carry); Carroll v. State, 28 Ark. 99 (1~72~ (same), the court staked its

position on two interpretations of the Second Amendment right that the I~elle~

court repudiated—and from which the Arl~ansa~ court itself later retreated.

According to one judge in the splintered majority, the Second Amendment secured

a right to bear arms for use in militia service but not a right to bear arms far

personal self defense. Id. at 22 (opinion of Ringo, C.J.). Writing separately, the

other judge in the majority went further, asserting that the Second l~mendment

secured no indivzdual sight. ~d. at 32 (opinion of Dickinson, J.); compare ad. at 43

m
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(Lacyy ~.y dissenting) (arguing that the court should have embraced the Bliss view)°

Neither interpretation survives Heller which is also to say that neither opinion

elucidates the right's originally understood scope.9 Yet it didn't take HelleN to

convince the P~rkansas supreme Court that Buzzard could use some shearing.

Writing in 1 ~7~, the court clarified that while "the Legislature might, in the

exercise of the polio power of the Mate, regulate the mode of wearing arms,"

banning 66th° citizen fram wearing or carrying a war ann, except upon his own

premises or when on a journey ... or when acting as ar in aid of an officer, is an

unwarranted restriction upon his constitutional right to keep and bear arms,"

Vl~alson v. State, 33 Ark. 557, 560 (1878).

State v. Chandler, an 1X50 decision of the Louisiana Supreme Caurt,

proceeds along the lines drawn in Nunn. 5 La. Ann. 489 (1850), cited in Heller,

554 U.S. at 613, 626. Rejecting the argument that Louisiana's ban on carrying

concealed weapons infringed the Second Amendment right, the court explained

that the prohibition was "absolutely necessary to counteract a vicious state of

society, growing out of the habit of carrying congealed weapons, and to prevent

9 By assuming that the right to bear arms is an individual one focused on

militia service rather than self-defense, the Chief Judge Bingo's opinion in Buzzard

falls into the second-category; Judge Dickinson's opinion for the majority is

consistent with the third-category position in concluding that the Second

Amendment does not secure an individual right at all.

~.
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bloodshed and assassinations committed upon unsuspecting persons." Id. at

489-90. A ban an the open carriage of weapons, by contrast, would enjoy na such

justification. Echoing Reid, the court said;

[The Act] interfered with no rrlan's right to carry arms (to use its words)

"in full open view," which places men upon an equality. 'Phis is the right

guaranteed by the Constitution of the United States, and which is

calculated to incite min to a manly and noble defence of thems~ives, if

necessary, and of their country, withaut any tendency to secret

advantages and unmanly assassinations.

Id. at 4909 see also Heller, 554 U.S. at 613 (citing favorably Chandle~°'s holding

that "citizens had a right to carry arms op~nly99), State v. Jumel, 13 L,a. Ann. 399,

400 (1X58) (invoking Chandler° for the proposition that bbprohibitin~ only a

particular mode of bearing arms which is found dangerous to the peace of society
99

does not infringe the right).

Nine years later, the 'Texas Supreme Court declared that 66[t]he right of a

citizen to bear ar°rns, in the lawful defense of himself or the state, is absolute,"

permitting even the wielding of a bowie knife, 66the mast deadly of all weapons in

common use." Cock~um v. State, 24 Tex. 394, 403 (1859). Though the state

legislature was free to discourage the carriage of such an "exceeding[ly]

destructive weapon," it could not adopt measures effectively prohibiting its use as

a defensive arm: "[I~]dmonitory regulation of the abuse [of the right] must not be

carried too far. It certainly has a limit. For if the legi~la~ure were to affix a

31
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punishment to the abuse of this right, so great, as in its nature, it must deter the

citizen from its lawful exercise, that would be tantamount to a prohibition of'the

rzght." Id.lo

Thus, the majority of nineteenth century courts agreed that the Second

Amendment right extended outside the home and included, at minimum, the right

to carry an operably weapon in public for the purpose of lawful self-defense..

Although sorrie courts approved limitations on the manner of carry outside the

home, none approved a total destruction of the right to carry in public.

Indeed, we know of only four cases from that period rejecting the

presumptive-carry view. Three of the four, however, are not category-one uses.

See ~Iaile v. State, 381~rk. 564 (1$~2) (espousing a militia~based reading of the

right); .Hill v. State, 53 Ga. 472 (1874} (same); English v. State, 35 Tex. 473 (1872)

10 'The court rested this holding on the Texas constitution's guarantee of the
right to bear arms, not that of the Second P~mendment, which it read as a strictly
tyranny deterring measure "based on the idea, that the people cannot be effectually
oppressed and enslaved, who are not first disarmed." Cock~um, 24 Tex. at 410.
Though Heller, of course, rejects such a reading as contrat-y to the Amendment's
original meaning, Cockrum retains probative value for purposes of our analysis, as
it "illustrates the thesis that, when an antebellum court concluded that a
constitutional right to bear arms had aself-defense component, then this normally
entailed presumptive carry rights, even as applied to a very potent and dangerous
weapon such as the Bowie knife." O'Shea, supra, at 632.
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(same). Consequently, they shed no light on the question whether, if the right to

bear arms is an individual right directed to the end of self-defense, it sanctions the

public carriage of common weapons. In the fourth case, State v. Duke, the court

does begin with the ~Ieller-endarsed understanding of the right but nonetheless

concludes that, while the right contemplates weapon carrying in certain places

outside the home (e.g., one's business) and in circumstances reasonably giving rise

to fear of attack, the right is otherwise subject to heavy-handed regulation. 42 Tex.

455, 459 (1 75). Yet, Duke is distinguishable: it construed the guarantee of the

right to bear arms as it appeared in the Texas Consti~.ition of 1X69, which

permitted "such regulations [of the right] as the legislature may prescribe." Id. at

458e The Second Arri~ndm~nt's text contains no such open-ended clause

restricting its appiicatian, and we ought not to ~o looking for an unwritten one.

As the Court did in ~Ielle~, we turn next to the post Civil filar l~~islative

scene. Although consulting post Civil War discussions may seerrl to be an

unusual mans for discemin~ the original public meaning of the right particularly

given that these discussions postdate the Second l~mendment's ratification by

three-quarters of a century—we hew to the Supreme Court9s conclusion that they

retain some significancy, albeit less than earlier interpretations of the right. See
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Heller, 554 U.S. at 614-18; see also 11~cDonald, 130 S. fit. at 303 —42. After the

Civil ~Iar, "there was an outpouring of discussion of Second Amendment in

Congress and in public discourse, as people debated whether and how to secure

constitutional rights for newly freed slaves." Heller, 5S4 U.Se at 614. As this

discussion was led by bbthose bo~ri and educated in the early 19th century" near the

time of the Second Amendment's enactment, "their understanding of the origins

and continuing significance of the Amendment is instructive," Id.

Perhaps unsurprisingly, our review suggests that their understanding

comports with that of most nineteenth century courts: then, as at the time of the

founding, "[t]he right of the people ... to bear arms meant to carry a~tns on one's

~aersan " Stephen P. Halbrook, Securing Civil Rights, Ft~eedmen, the Fourteenth

Amendment, and the Right to Bear Arms 50 (1998),

Our examination of the civil ~Ti1ar l~~islative scene begins with the Supreme

Court's infamous decision inbred Scott v. Sanford, 60 U.S. 393 (1 56).

According to the Supreme Court in Dred Scott, black slaves and their descendants

"had no rights which the white man was bound to respect"—pouring fuel on the

flames of the nation's already-blazing sectional crisis just four years before the

firing on Fort Sumter. Id. at 407. At the heart of this holding was the court's

conclusion that at no point had blacks ever been members of the sovereign

m
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"people" of the United Statese It apparently followed from this premise that, as

constitutional. non-citizens, blacks lacked not only the right to 66fu11 liberty of

speech in public and private" and 66to hold meetings upon political affairs" but also

the constitutional right 66to keep and ca~~y arms wherever they went." Id. at 417

(emphasis added}. It was in large park in ruction to Dred Scott's logic, on which

the Mack Cades of the postwar South plainly rested, that the Reconstruction

Congress sprung into action. ~Ieller, 554 U.S. at 614. It was, of course, no

coincidence that the codes, designed to deny the privileges of constitutional

citizenship to the freedmen, took arm at that most fundamental right of keeping and

bearing arms, Clayton E. Cramer, The 12acist 12oots o, f Gun Control, 4 Ilan, J.L, ~i

I'ub. Poly 17, 20 (+Tinter 1995) ("The various Black Codes adopted after the Civil

War required blacks to obtain a license before carrying or possessing firearms or

bowie knives... e These restrictive gun laws played a part in provoking

Republican efforts to get the Fourteenth l~mendment passed."); see also Stephen P.

Halbroak, Personal Secu~^ity, Personal Liberty, and "The Constitutional Right to

Bear° Aims ": Visions o, f the F~^amers of the Fou~°teenth Af~tendment, 5 Seton Ha11

Const. L.J. 341, 348 (1995) (660ne did not have to look hard to discover state

`statutes relating to the carrying of army by negroes' and to an ̀apt to prevent free

people of color from carzyin~ firearms. "' (citations omitted)). 1~s Heller notes,

K

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 63 of 156



"[t]hose who opposed these injustices frequently stated that they infringed blacks'

constitutional right to keep and bear arms," ~Ieller, 554 U.Sa at 614.

By all accounts, the model of such codes was Mississippi's 1X65 66Act to

Regulate the Relation of Master and 1-apprentice Relative to Freedman, Free

Negroes, aTI~ ~Ula66O~S9'9 which provided in part that "no freedman, free negro or

mulatto .. e shall keep or carry fre-arms of any kind, or any ammunition, dirk or

bowie knife" and that "any freedman, free negro or mulatto found with any such

arms or ammunition" was subject to arrest.. 1X66 Miss. I.,aws ch. 23, § 1, 165

(1 65). The act, rigorously enforced, led to a thorough confiscation of blacken

owned guns, whither found at home or on the person: "The militia of this country

have seized every gun and pistol found in the hands of the (so called) freedmen.

.. They claim that the statute laws of Mississippi do not r~o~nize the negro as

having any right to carry arms. They commenced seizing arms in town," as well

as, later, 64the plantations." Ha~per's Meekly, Jan. 13, 1866, at 19, col. 2, A similar

law enacted by a city in Louisiana, which a special report ̀bhad brought to

Congress' attention," forbad freedmen from carrying firearms ar any other kind of

weapon within the limits of down without ~pe~ial permission from the government

and one's employer. lElalbrook, supra, at 5; see also "'The Freedmen's Bureau
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Si11997 New Yo~°k Eventing Post, May 30, 1866, at 2, col. 1 (66In South Carolina and

Florida the freedmen are forbidden to wear or keep arms."}.

Among the proposed legislative solutions to the problem of the Mack Codes

was a bi11 to add to the powers of the Freedmen's bureau, a federal agency

dispatched to the South to aid the former slaves. One senator, a Democrat from

Indiana, seemed to fear that the bill's section securing civil rights to blacks would

cast doubt on the legitimacy of his state's laws. securing only whites' right to carry.

weapons openly. See ~Ialbrook, supra, at 8. Another senator, though h~ opposed

the bill, knew well the nature of the fundamental rights it sought to secure: They

included "the subordination of the military to the civil power in peace, in a war,

and always," 66the writ of habeas coNpus," and 66trial by jury," he declared. They

also included the right "for every man bearing his arms about him and keeping

them in his house, his castle, for his own defense." Cong. globe, 39th Cong., lst

Sess. 34Q, 371 (Jan. 23, 1866) (Sen. Henry Minter Davis) (emphasis added), cited

in Heller°, 554 U.S. at 616e Meanwhile, in the Douse, 'I'. I~. Eliot, the chairman of

the Committee on Freedman's Affairs, quoted from the Louisiana city ordinance

mentioned above, citing its prohibition on "carrying firearms" within the town as

an example of the sort of black code that federal legislation securing fundamental

rights would undo. Cong. Globe, 39th bong., 1st Sesser 517 (Jan. 29, 1866).
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Underscoring the danger that the Southern states' abridgement of the right

portended for blacks, he quoted a letter from a teacher at a black school in

Maryland, which told of violence prompting "both the mayor and sheriff [ta]

warn[] the colored people to go armed to school, (which they do)." She apparently

added: "The superintendent of schools came down and brought me a revolver."

bong. Globe, 39th Cong., l st Sass. 658 (Feb. 5, 1866). Concerned by such peril,

I~assachuse~ts Congressman I~tathaniel P. Banks proposed making the language of

the act more specific by explicitly listing bbthe constitutional right to bear arms"

among the civil rights protested. Cong. CTlobe, 39th Cong., 1st Sess. 5~5 {Feb. 1,

1X66). The language made it into both the first bill, which President Johnson

vetoed (though he did not object to its anns~b~aring provision), as well as the final

version, passed by a veto proof supermajority. Long. Globe, 39th Cong., 1st Sess.

Orders of Union commanders charged with managing Reconstruction in the

South lend further support to the notion that citizens in the post Civil War era

conceived of the right to bear arms as extending to self-defense outside the home.

The Union commanders, who were given authority over various "departments" of

the defeated South, issued orders that were just as important to the task of securing

the constitutional rights of liberated slaves as Congressional legislation. "To the
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end that civil rights and immunities may be enjoyed," General Daniel Sickles

issued General Order Igo. 1 for the Department of South Carolina, stating in part

that 66[t]he constitutional rights of all loyal and well disposed inhabitants to bear

arms, will not be infringedyg' though such a guarantee neither foreclosed bans on

"the unlawful practice of carrying concealed weapons" nor authorized "any person

to enter with arms on the premises of another against his consent." .Cant. Globe,

39th bong., 1st Sesse 908 (Feb. 17, 1866) (Rep. ~Jilliam Lawrence) (quoting

Sickles' order on the floor of the Mouse). Congressman William Lawrence of Ohio

lauded Sickles' order as just the right medicine. Id. The loyal Georgian, a known

black journal, applauded its issuance, editorializing that blacks "certainly ...have

the same right to own and carry arms that other citizens have." -'The Loyal

Georgian (Augusta), Feb. 3, 1 66, 3, col. 4, cited in Feller, 554 U.S. at 615.

Just as it was "plainly the und~rstandin~ in the post—Civil VJar Congress that

the Second Amendment protected an individual right to use arms for self-defense,"

I-Ielle~, 554 L1.S. at 616, it appears that the right was also understood to encompass

carrying weapons in public in case of confrontation.

0

We consider next the major "[p]ost—Civil War [c]ommentators[']
99

understanding of the right. Id.; see also David l~. Kopel, The ~'econd Amendment
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in the Nineteenth Centut~y, 1998 ~.YeU. L,. IZev 1359, 1461-1503 (1998)

(collecting relevant commentary from the period). The. first and most influential

was Thomas Cooley, judge, praf~ssor, and author of two leading treatises on

constitutional law. Quoted at length in Heller solely for his view that the right is

an individual one, Cool~y's works say little on the self defense component of the

right. Nonetheless, his treatment of the Second Amendment in his more popular

treatise supports aself-defense view of the right. There, he notes that "happily
99

there has been 661i~tle occasion" for consideration by courts of the extent to which

the right may be regulated, citing only—and without disapproval—the pro-carriage

decisions in Bliss, Nunn, and a third case on "thy right of self defence." Thomas

M. Cooley, A ~'reatise on the Constitutional Limitations Which Rest upon the

Legislative Power of the States of'theAmerican Uniotz 35Q ~i n.l (168), cited in

Heller, 554 U.S. at 616-17.11 Also of note, ~ool~y observes elsewhere in the book

11 The editors of an 1875 edition of Blackstone also highlighted these three

cases in their discussion of 66[t]h~ right of carrying arms for self-protection." 1

William Blackstone, Commentaries on the Laws o, f'England 121 n.64 (H~rbe~-t

~raom &Edward 1~. I~[adley eds., 1875). William Draper Lewis, a later editor,

wrote "[t]hat the right of carrying arms as secured by the U.S. Constitution, and

generally by State constitutions, does not include the habitual carrying of

concealed deadly weapons by private individuals." 1 William Blackstone,

Com~rzentaries on the Laws of England 144 n.91 (~Iilliam Draper Lewis ed., 1897).

both these readings, like Cooley's, presume that some arms bearing for self

defense outside the home is encompassed in the right.
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that state constitutions typically secure (among others) the right of each citizen to

66bear at-~ns for the defence of himself." Id. at 35-36 (emphasis added). ~ooley's

view of the right is thus ~t least compatible with the mainstream self-defense view

and did not preclude certain kinds of defensive weapons bea~°ing,12 See also

Cooley, The General Principles, supra, at 2'70 (observing that the right was

adopted in its inherited English form, "with some modification and enlargement
99~

1~ second constitutional commentator from the era, also cited in I~elle~,

seemed to concur in Cooley's account. See Jahn Pomeroy, An Introduction to the

'2 In Cooley's other treatise, he often described the right to bear arms as

oriented toward the goal of citizenry~wide military readiness. 'To this endy 66to bear

arms implies something more than the mere keeping; it implies the learning to

handle and use them in a way that makes those who keep them ready for their

efficient use; in other words, it implies the right to meet for voluntary discipline in

arms, observing in doing so the laws of public order." Thomas ~/I. Cooley, .The

General Principles of'Constitutzonal Law in the United ,States ofAme~ica 271

(18 0), cited an Heller°, 554 U.S. at 617-1~,

Although one might be tempted to read this passage, and the section in

which it appears, as suggesting that Cooley believed the right to be devoted solely

to the defense of the community, two of his later comments suggest otherwise,

First, a later line in the same treatise clarifies: "['T]he secret carrying of those

[anus] suited merely to deadly individual encounters may b~ prohibited." Id. at

272. If Cooley understood the right to allow weapons bearing only for training in

"discipline in arms" and the like, this late clarification would not have been

necessary: of course the Amendment would not foreclo~~ restrictions on concealed

carrying, just as it would not foreclose restrictions on open carrying---or carrying

altogether. And second, as previously noted, Cooley's more popular treatise

referenced and contemplated a self defense component to the right. Cooley, A

Treatise on the ~`onstitutional Limitations, supra, at 350 ~i ne 1.

m

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 69 of 156



Constitutional Law of the United S'taZes {8th ed. 18 5), cited in Heller, 554 I.J.S. at

61~. Though Pomeroy associated the right with the "object99 of "secur[ing] a well

regulated militia," he suggested that, while restrictions on the frowned-upon

method of 66secret99 carrying would not violate the right, restrictions on open carry

likely would. Consistent with the majority of nineteenth century courts, Pomeroy

did not see "laws forbidding persons to carry dangerous or conceded weapons"

alone a~ incompatible with the Amendment's 
66~~~Fy~~ ~~~ ~P~9~~999 (in contrast with~, v

laws barring carry altogether) for the right is not absolute: "Freedom, not license, is

secured°" Id. at 152-53.

The observations of Oliver Wendell Holmes Jr. in his annotations to James

Dent's canonical Comncenta~ies on Anze~ican Law, are in accord. "!~s the

Constitution of the United States . , . declare[s] the right of the people to keep and

bear arms," he wrote, "it has been a subject of gave discussion, in some of the

state courts, whether a statute prohibiting persons, when not on a. journey, or as

travellers, from weaNing or carrying concealed weapons, be constitutional. 'There

has been a great difference of opinion on the question." 2 J. went, Comr~centar~ies

on American Law *340 n.2 (Holmes ed., 12th ed. 1X73), cited in Heller, 554 U.Se

at 618. Reviewing a handful of cases "in favor of conc~aled~carry restrictions and

others wholly against it, ~Iolmes tellingly ends with an analysis of Nunn v. State, in

L'~►
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which a statutory prohibition on carrying was "adjudged to be valid so far as it

goes to suppress the wearing of arms secretly, but unconstitutional so far as it

prohibits the bearing or carrying arms openly." Id. For his own part, ~Iolmes

thought a state acting pursuant to its general police power may (and should)

prohibit the "atrociously abused99 practice of concealed carry. Id. Notably, though,

he stops short of suggesting that bans on arms bearing altogether would be

appropriate, though he was obviously aware that some courts had adopted a more

aggressive regulatory posture toward the right.

The account of Cpeorg~ Chase, yet another ninet~enth~century editor of

Blackstone, also reflects the mainstream view of the right—and quits explicitly so.

'Though the right may not be infringed, he wrote, "it is generally held that statutes

prohibiting the carrying of concealed weapons are not in conflict with these

constitutional provisions, since they merely forbid the carrying of arms in a

pa~ticula~ manner, which is likely to lead to breaches of the peace and provoke to

the commission of crime, rather than contribute to public or personal defence."

The Arrcerican Students' Blackstone: Cotnrnentar~ies on the Laws of England 84

n.l 1 (CJeorge phase ed., 3d ed. 1890) [hereinafter "Chase"], cited in ~-Teller, 554

1 • ~~ •

m

!~•
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Legal commentator John Odronaux, also cited in ~Ieller, understood the

right clearly to include arms bearing outside the Name. Predating the Constitution,

"[t]he right to bear arms has always been the distinctive privilege of freemen,"

rooted in part in the "necessity of self-protection to the person." John Ordronaux,

Constitutional Legislatiof2 in the United States: Its Origin, and ~4pplication to the

Relative Powers of'C'ongress, and of'StateLegislatu~es 241 (1 91), cited in Heller,

554 U.S. at 619e I-~e described the special province of the privilege in American

history: "Exposed as our early colonists were to the attacks of savages, the

possession of arms became an indispensable adjunct to the agricultural implements

employed in the cultivation of the soil. men went armed into the field, and went

a~tned to church. There was always public danger." Id. at 2~2. Still, for all its

robustness, the Amendment has never prevented 66a State from enacting laws

regulating the manner in which arms maybe carried. Thus, the carrying of

concealed weapons maybe absolutely prohibited without the infringement of any

constitutional right, while a statute forbidding the bearing of arms openly would be

such an infringement." Id. at 243 (adding that a state may require a private citizen

to "obtain a license in order to be permitted to carry a concealed weapon"). Thus,

~rdronaux squarely comes down on the side of Nunn and like authorities,

affirming in no uncertain terms the right's viability outside the homed

~~~

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 72 of 156



That position also prevailed, to a greater or lesser extent, in some of the

minor late nineteenth-century cammentaries. I-henry Campbell Black, Handbook of

American Constitutional Law 463 (1895) (noting that, though the arms-bearing

privilege belongs to individuals and is a "natural right," restrictions on carrying.

canceal~d weapons are not unconstitutional); James Schouler, Constitutional

Studies: State and Federal 226 (1897) (ccTo the tim~mhonored right of free people

to bear arms was now [in the mid-nin~teenth~century] annexed, ...the

qualification that carrying concealed weapons was not to be included."); see also,

sup~°a, n.12 (late-nineteenth~c~ntury editors of Blackstone).

That is not to say that this period was without proponents of a dissenting

view. Indeed, there were several. See Joel Prentiss bishop, C'ornmenta~ies on the

Law of'Statuto~y C~inzes 497-98 (1873) (disagreeing that the right permits the

carrying of weapons fog personal self-defense); J.C. Bancroft Davis, "Appendix,"

in Samuel freeman miller, Lectures on the Constitution of the United States b4~

(1893) [hereinafter "Davis"] (understanding the right to secure the characteristic

activities of "military bodies and associations"); George Boutwell, ~'he

Constitution of the United States at the End of the First Centut y 35~ (1895)

(same}; 2 John Randolph Tucker, The C'osastitution o, f the United States 671-72
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(~Ienry St. C~eorg~ Tucker ed., 1899) (sam~).13 ~'et, we must accord these

commentaries little weight, and for the same reason w~ discounted the state cases

finding no individual or self defense-based right to keep and bear arms, Heller tells

us that they are—and always have been—incorrect interpretations of the nature and

scope of the right.

The weight of authority suggests that the right to bear arms, as understood in

the post—Civil V~ar legal commentary, included the right to carry weapons outside

the home for self-defense, which, as shown, is consistent with the understanding of

the right articulated in most eighteenth-century commentary, nineteenth century

court opinions, and by many post—Civil War political actors.

13 dome of these authorities took their cues from the Supreme Gourt's
decision in Presses v. Illinois, 116 UoS. 252 (1886), which they understood as tying

the right exclusively to militia service. See, e.g., Davis, supra, at 645. Justi~~

Stevens, dissenting in Heller, read it similarly. Heller, 554 U.~. at 673 (Stevens,

~., dissenting). Thy majority called that view "simply wrong," concluding that

"Presses said nothing about the Second .Amendment's meaning or scope, beyond

the fact that it does not prevent the prohibition of private paramilitary

organizations." Id. at 621 (majority opinion}.
one other nineteenth-century author cited in Heller registers disapproval of

public arms bearing but offers no legal assessment of whether such bearing is
within the scope of the right. See Benjamin Vaughan Abbott, .fudge and Jury. A
Popular Explanation of heading Topics in the Law of the Land 333-34 (18$4)
("~arryin~ them far defence,. in the more settled parts of the land, savors of

cowardice rather than of prudence; a w~11-behaved man has less to fear from

vialenc~ than from the blunders of himself and friends in managing the pistol he

might carry as a protection."), cited in Heller, 554 U.S. at 619.

~~•
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So concludes our analysis of text and history: the carrying of an operable

handgun outside the home for the lawful purpose ofself-defense, though subject to

traditional restrictions, constitutes 66bear[ing] Arms" within the meaning of the

Second 1~mendment.

Our conclusion that the right to bear arms includes the right to carry an

operable f rearm outside the home for the lawful purpose of self-defense is perhaps

unsurprising—other circuits faced with this question have ~xpr~ssly held, or at the

very least have assumed, that this is so. Moose, 702 F.3d at 936 ("A right to bear

arms thus implies a right to carry a loaded gun outside the home."}~ see also, e.g.,

Drake, 724 F.~d at 431 (recognizing that the Second Amendment right 66may have

some a~pli~ation beyond the homy"); Woolla~d v. Gallagher, 712 F.3d 865, 876

(4th fir. 2013) (66We .. e assume that the Feller right exists outside the home .. .

."); Kachalsky, 701 F.3d at 89 (assuming that the Second l~mendment "must have

some application in the very different context of the public possession of

firearms"}.

Given this consensus, one might consider it odd that we have gone to such

lengths to trace the historical scope of the Second Amendment ~i~ht. But we have

good reason to do so: we must fully understand the historical scope of the right

m

t
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before we can determine whether and to what extent the San Diego County policy

burdens the right or whether it goys even further and "amounts to a destruction of

the right" altogether. See Heller, 554 U.S. at 629 (quoting Reid, 1 Ala. at 616-17).

Heller instructs that text and history are our primary guides in that inquiry.

One of Helle~'s most important lessons is that the Second Amendment

"codif[ies] apre-existing ri~ht99 whose contours can be understood principally

through an evaluation of contemporaneous accounts by courts, legislators, legal

commentators, and the like. ~Ieller, 554 LT.S. at 603, b05; see also 1Vfc~onald, 130

S. Ct. at 3056-57 (Scalia, J., concurring) (66The traditional restrictions [on the

keeping and bearing of arms] go to show the scope of the right."). 'Tracing the

scope of the right is a necessary first step in the constitutionality analysis—and

sometimes it is the diapositive one. S`ee Feller, 554 U.S. at 62~-35.

66~~~onsti~,i.tional rights are enshrined with the scope they were understood to have

when the people adopted them...." Id. at 634-35. ~i 1aw that "under the pretence

of regulating, amounts to a destruction of the right99 would not pass constitutional

muster "[u]nder any of the standards of scrutiny that w~ have applied to

enumerated constitutional rights." Id. at 62~-29, 1'ut simply, a law that destroys

(rather than merely burdens) a right central to the Second Amendment must be

struck down. Id.

C~'~
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We thus disagree with those courts—including the district court in this

case—that have taken the view that it is not necessary (and, thus, necessary not) to

decide whether carrying a gun in public for the lawful purpose of self-defense is a

constitutionally protected activity. See, e.g., Drake, 724 F.3d at 431; I~oolla~d,

712 F.3d at X76; Kachalsky, 701 F.3d at ~9; cf. li~ascianda~o, 638 F.3d at 475.

tJnderstandin~ the scope of the right is not just necessary, it is key to our analysis.

For if self-defense outside the home is part of the core right to bbb~ar arms" and the

California regulatory scheme prohibits the exercise of that right, no amount of

interest-balancing under a heightened form of means ends scrutiny can justify San

Diego County's policy. See ~Ieller, 554 U.S. at 634 ("The very enumeration of the

right takes out of the hands of government--even the Third branch of

Government—the power to decide on a case-by-case basis whether the right is

really wo~°th insisting upon."}

Having concluded that carrying a gun outside the home for self-defense

comes within the meaning of "bear[ing] Arms," we ask whither San I?iego

bounty's 66~ood cause" permitting requirement "infringe[s]" the right.
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'To determine what constitutes an infringement, our sister circuits have

grappled with varying sliding-scale and tiered scrutiny approaches, agreeing as a

general matter that "the level of scrutiny applied to gun control regulations

depends on the regulation's burden on the Second Amendment right to keep and

bear arms." I~To~dkye v. Ding, 681 F.3d 1041, 1045--~46 (9th Cir. 2012) (en bane)

(O'Seannlain, J., concurring) (collecting cases); see Helle~Il, 670 ~`.3d at 1257

(requiring a "strong justification" for regulations imposing a "substantial burden

upon the core right of self-defense")9 Ezell, 651 F.3d at 706, 70~ (applying more

demanding scrutiny to "severe burdens] on the core Second Amendment ri~htg9);

Masciandaro, 638 F.3d at 469-7Q (requiring "strong justification[s]99 for "severe

burdens] on the core Second Amendment right99 (quoting Chester°, 62~ F.3d at

682—~3}); l►~a~zzarellcz, 614 F.3d at 97 (calibrating the level of scz-utiny to the

66severity" of the burden imposed). Under this general approach, severe restrictions

on the "core" right have been thought to trigger a kind of strict scrutiny, whi1~ less

severe burdens have been reviewed under some lesser form of heightened scrutiny.

See, e.g., United States v. Decast~o, 682 F.3d 160, 166 {2d Cir. 2012); I-Teller II,

67Q F.3d at 1257; Masciandar~o, 638 F.3d at 470; Chester, 628 F.3d at 6~2.

confronting chall~n~es to curtailments of the right to carry, one court has applied

"some farm of heightened scrutiny ...less than strict scrutiny." Kachalsky, 701

m
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F.3d at 93-94. Another, eschewing a tiered approach, required the state to

"justif[~]" the burden. 1l~oo~e, 702 F.3d at 941 (bbOur analysis is not based on

d~~rees of scrutiny, but on Illinois's failure to justify the most restrictive gun law

of any of the 50 states."). Still another has applied intermediate scrutiny. See

Woolla~d, 712 F,3d at X76,

And there is, of caurs~, an alternative approach for the most severe

cases—the approach used in Flelle~° itself.. In Heller, applying heightened scrutiny

was unnecessary. IVo matter what standard of review to which the Caurt might

have held the T .C. restrictions,14 "banning from the home the most prefez°red

firearm in the nation to keep and use for protection of one's home and family

would fail constitutional muster." Id. at 628-29 (internal quotation marks and

citation omitted). A law effecting a "destruction of the right" rather than merely

buNdenang it is, after a.11, an infringement under any light. HelleN, 554 U.S. at 629

(errriphasis added) (quoting Read, 1 Ala. at 616-17); see also Heller° II, 670 F.3d at

1271 (I~avanaugh9 J.y dissenting) ("In my view, I~elle~ and McDonald leave little

doubt that courts are to assess gun bans and regulations based on text, history, and

14 Excluding, of course, rational basis review. See Heller, 554 U.S. at 62~

51
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tradition, not by a balancing test such as strict or intermediate scrutiny.").15

[7

Our first task, therefore, is to assess the nature of the infringement that the

San Diego County policy purportedly effects on the right to bear anus—namely,

does it burden the right or, like in I~elle~, does it destroy the right altogether?

California's regulatory scheme addresses two types of arms-bearing: open

and concealed carry. Linder California law, open carry is prahibited in San Diego

County16 regardless of whether the weapon is loaded or unloaded. See Cal. Penal

Code §§ 2~~50, 26350. ~ecaus~ California law has no permitting provision for

open carry, cf. id. §§ 26150, 26155 (providing licensing only for concealed carry),

it is illegal in virtually all circumstances,

California law also severely restricts concealed carry, although not to the

same extent as open carry. As a general rule, concealed carry is not allowed

regardless of whether the weapon is loaded. See id. ~ 25400. but there are certain

's In Chovan, we applied intermediate scrutiny to a second Amendment
claim that involved "a substantial burden on"aright outside the core of the Second
Amendment. 735 F.3d at 113$0 Intermediate scrutiny is not appropriate, however,
for cases involving the destruction of a right at the care of the Second Amendment.

l6 San I)ie~o, like most of the populous cities and counties in California, is
incorporated. S`ee California State Association of Counties, available at
ht~p://www.csac.counties.org/cities-within-each county (last visited Feb. 4q 2414).

m
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exceptions. Concealed carry is acceptable with a proper permit. Id. § § 26150,

26155. And even without a permit, it is sanctioned for particular groups, see, e.g.,

id. § 2545Q (peace officers); id. § 25455 (retired peace officers); id. § 25620

(military personnel); id. § 25650 (retired federal officers), in particular locations,

see, e.g., id. § 26035 (private property ar place of business)9 id. § 26040 (where

hunting is allowed), and at particular times, see, e.g., id. § 26045 (when faced with

"immediate, grave dander" in the "brief interval before and after the local law

enfo~°cem~nt agency ...has been notified of the danger and before the arrival of its

assistance); id. § Zb050 (making or attempting to make a lawful arrest).

Clearly, the California scheme does not prevent every person from bearing

arms outside the home in every circumstance. But the fact that a small group of

people have the ability to exercise their right to bear arms does not end our inquiry.

because the Second 1-~m~ndment "confer[s] an individual right to keep and bear

arms," we must assess whither the California scheme deprives any individual of

his constitutional rights. Heller, 554 U.S, at 595. Thus, the question is not

whether the California scheme (in light of San Di~~o County's policy) allows son2e

people to bear arms outside the home in some places at some times; instead, the

question is whether it allows the typical responsible, law abiding citizen to bear

arms in public fog the lawful purpose of self-defense. The answer to the latter
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question is a resounding c6y1O,99I ~I

In California, the only way that the typical responsible,law-abiding citizen

can carry a weapon in public for the lawful purpose of self defense is with a

concealed carry permit. And, in San Diego Jaunty, that option has been taken off

the table. 'The San Diego bounty policy specifies that concern for "one's personal

safety alone99 does nat satisfy the "good cause" requirement for issuance of a

permit. Instead, an applicant must demonstrate that he suffers a unique risk of

harm° he must show "a set of circumstances that distinguish [him] from the

mainstream and cause[] him e .. to be placed in harm's way." Given this

requirement, the 66typica199 11~~pO11Sl~~biy law abiding citizen in San I~ie~o County

cannot bear arms in public for self-defense; a ty~aical citizen fearing for his

"personal safety"—by definition—cannot "distinguish [hzmse~. f~on~ the

rnaznst~°eatn."

Although California law provides other specified exceptions from the

general prohibition against public parry, these do little to protect an individual's

right to bear arms in public for the lawful purpose of self-defense. The exemptions

17 It is worth noting that California has one of the most restrictive dun
regulatory regimes in the nation. Indeed, it is one of only sight states with a "may-
issue" permitting regime, meaning that a general desire to carry in self-defense is
not sufficient to justify obtaining a permit. See Drake, 724 F.3d at 442 (I-~ardiman,
J., dissenting).
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for particular groups of law enforcement officers and military personnel do not

protect the typical responsibly, law-abiding citizen. Excluding private property

and places of business does not protect the right to bear arms for public

confrontation, And the exceptions far "making or attempting to make a lawful

arrest99 or for situations of 66111ll116~~1~~0~9 gravy danger" (to the extent that they are

not. entirely illusory—for how would one obtain a dun for use in public when

suddenly faced with such a circumstance?) do not cover the scope of the right,

which includes the right to carry an case of public confrontation, .not just after a

confrontation has accu~red. Heller, 554 U.S. at 584 (defining bear arms to mean

carrying a weapon "for the purpose ... of being a~nZed and ready for offensive or

defensive action in a case of conflict with another person." (emphasis added)

(quoting It~uscarello, 524 U.S, at 143 (C~insburgy J.9 dissenting)). To reason by

analogy, it is as though San I)i~~o bounty banned all political speech, but

exempted from this restriction particular people (like current or former political

figures}, particular places (like private prop~rr~yy), aid particular situations (like the

week before an ~lection)a Although these exceptions might preserve small packets

of freedom, they would do little to prevent destruction of the right to free speech as

a whole. As the Court has said: "The Second Amendment is no different." Heller,

554 U.S. at 635. It too is, in effect, destroyed when exercise of the right is limited

i .'
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to a few people, in a few places, at a few times.

It is the rare law that "destroys" the right, requiring Helle~~style per se

invalidation, but the Court has made perfectly clear that a ban on handguns in the

home is not the only act of its kind. We quote the relevant paragraph in full, telling

case citations included:

Few laws in the history of our Nation have corns close to the severe
restriction of the District's handgun ban. ~1nd some of those few have
been stuck down. In Nunn v. State, the Georgia Supreme Court struck
down a prohibition on carrying pistols openly (even though it upheld a
prohibition on carrying concealed weapons). See 1 Ga., at 251, In
And~°ews v. State, the 'Tennessee Supreme Court likewise held that a
statute that forbade openly carrying a pistol 66publicly or privately,
without regard to time or place, or circumstances," 50 Tenn., at 187,
violated the state constitutional prevision (which the court equated with
the Second Amendment). That was so even though the statute did not
restrict the carrying of long duns. Ibid. See also ~'ta~e v. Read, 1 Ala.
612, 616-617 (1X40} ("A statute which, under the pretence of regulating,
amounts to a destruction of the right, or which requires arms to be so
borne as to render them wholly useless for the purpose of defence, would
be clearly unconstitutiona199).

Id. at 629. In other words, T~.C.'s complete ban on handguns in the home

amounted to a destruction of the right precisely because it matched in severity the

kinds of complete carry prohibitions confronted (and struck down) in Nunn and

Andrews. These, in turn, resemble the severe restrictions in effect in San Diego

County, where the open or concealed carriage of a dun, loaded or not, is forbidden.

m
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Heller teaches that a nearmtotal prohibition on keeping arms (Heller) is hardly

better than a near~total prohibition on bearing them (this case}, and vice versa.

both go too far.

F

'The County presents one further argument in support of the constitutionality

of its 66gVO~ ~6.1~~0.~99 policy, which it perceives as its ace in the holy: the ~Ieller

Court's description of concealed-carry restrictians as "presumptively lawful

regulatory measures." Id. at 627 n.26. "The right [is] not a right to keep and carry

any weapon whatsoever in any manner whatsoever and for whatever purpose,"

Heller says. Id. at 62.6. "For example, the majority of the 19th-century courts to

consider the question held that prohibitions on carrying concealed weapons were

lawful under the Second Amendment and state analogues." ~d. According to the

County, this means that their concealed-carry policy (which stops just short of an

all-out ban} must also be lawful. Ergo, this suit must fail.

But the bounty's ar~um~nt has two flaws. First, it misapprehends Peruta's

challenge. This is nat a case where a plaintiff who is permitted to apenly carry a

loaded weapon attacks the validity of a state's concealed-carry rule because he

would rather carry secretly. ~Zather, Peruta and his fellow plaintiffs argue that the

San Diego County policy in light of the California licensing scheme as a whole

~1
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violates the Second Amendment because it precludes a responsible, law abiding

citizen from carrying a weapon in public for the purpose of lawful self defense in

any manner. True, Peruta focuses his challenge on the licensing scheme for

concealed carry, but for good reason: acquiring such a license is the only practical

avenue by which he may come lawfully to carry a gun for self-defense in San

Diego County. See dal. Penal Code §§ 26150, 26155 (creating a licensing scheme

far concealed carry only). l~s we have explained, open carry is prohibited in San

Diego County, and elsewhere in California, without exception. See id. §§ 25850,

26350. It is against this backdrop of the California carry regime at large, Pez-uta

argue, that the unconstitutionality of the County's restrictive interpretation of

"gOQ~ ~~US~99 becomes apparent. His is not an attack trained on a restriction

against concealed carry as such, or viewed in isolation. ~Zather, h~ targets the

constitutionality of the entire scheme and requests the least intrusive remedy: that

the bounty of San Diego, in line with many of the other counties in the State of

California, should be made to issue carry licenses to citizens whose only "good

cause" is the Hellerapp~°oved desire for self-defense,

The second, somewhat-related mistake in the County's argument is that it

reads too much into Helle~°'s ostensible blessing of concealed-carry restrictions. A

flat-out ban on concealed carry in a jurisdiction permitting open carry may or may
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not infringe the Second Amendment right—the passage from Heller clearly bears

on that issue, which vie need not decide. but whither a state restriction on both

concealed and open car°rry overreaches is a different matter. To that question,

Heller itself furnishes. no explicit answer. but the three authorities it cites for its

statement on concealed-carry laws do. ~`ee ~Ieller, 554 U.S. at 626. We have

analyzed all three already. The first, State v. C'handle~, stands for the principle that

laws prohibiting the carry of concealed weapons are valid only so long as they do

not destroy the right to carry arms in public altogether. See 5 Laa Ann.. at 4~9-94

("[The Act] interfered with no man's right to carry arms (to use its words) ̀in full

open view,' which places men upon an equality."); see also Jumel, 13 I,a, Ann. at

400 (citing ~'handle~ for the principle that 66prohibiting only a particular mode of

bearing arms ...found dangerous" does not infringe the right}. Thy second, Nunn

v. State, was even mare explicit: "1-~ law which merely inhibits the wearing of

certain weapons in a concealed nzanne~ is valid. But so far as it cuts off the

exercise of the right of the citizen altagether to bear° arn2s, o~°, under the color of

prescribing the mode, r~nd~rs the right itself useless—it is in conflict with the

Constitution, and void." 1 Ga. at 243. Heller's third and final source, Chase's

American Students' Blackstone, takes a similar stance, concluding that, though the

Constitution forbids the infringement of the right to bear arms, "statutes
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prohibiting the carrying of concealed weapons are not in conflict with [it ar its

state analogues], since they merely forbid the carrying of arms in a particular

manner, which is likely to lead to breaches of the peace and provoke to the

commission of crime, rather than contribute to public or personal defence." Chase,

supra, at ~4 n.l 1.

Of course, these three sources are not the only exponents of this view. As

we have shown, dozens of other cases and authorities from the same period—many

of which Heller cites as prabative of the right's original meaning—contend

likewise. See, e.g., Reid, 1 Alas at 616-17 (striking down a concealed carry law

because "the Legislature[ has] the right to enact laws in regard to the manner in

which arms shall b~ borne," but noting that a statute that destroys the right

altogether under the 66pretenc~ of regulatin~99 the manner of carry "would be clearly

unconstitutional99); Bliss, 12 may. (2 Litt.) at 91 (holding that a ban an concealed

carrryy, which "restrain[ed] the full and complete exercise of [the] right," was

unconstitutional and void). As Judge I-~ardiman aptly summarized "courts have

long held] that although a State may prohibit the open_ o~ concealed carry of

firearms, it may not ban both because a complete prohibition on public carry

violates the second Amendment and analogous state constitutional provisions,"

Drake, 724 F.3d at 449 (Hardiman, J., dissenting),

• i'

[1Z:~C
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To be clear, we are not holding that the second Amendment requires the

states to permit concealed carry. but the Second Amendment does require that the

states permit some foam of parry for self-defense outside the home. I~istorically,

the preferred form of carrry has depended upon social convention: concealed car-rry

was frowned upon because it was seen as "evil practice" that endangered 66the

safety of the people" and 66public morals" by "exert[ing] an unhappy influence

upon the moral feelings of the wearer[ and] making him less regardful of the

personal security of others," Rezd, 1 Ala. at 616-17. States thus often passed laws

banning concealed carry and state courts often allowed prohibitions on concealed

carry so long as span carry was sti11 permitted. Id. 9 see also Nunn, 1 C~a. at 251

("[S]o far as the act of 1837 seeks to suppress the practice of carrying certain

weapons secretly, then] it is valid.... but [ta the extent it] contains a prohibition

against bearing arms openly, is in conflict with the Constitution, and void,")

California, through its legislative scheme, has taken a different course than

most nineteenth-century state legislatures, expressing a preference for concealed

rather than span carry.18 See Cal. Penal Code § 26350 (prohibiting open carry of

an unloaded firearm); see also id. §§ 26150, 26155 (establishing a licensing

'g This is likely the result of a changing social convention in favor of
concealed rather than open carry. See Volokh, Im~lenzentzng the Right, supra, at
1521 (66In many places, carrying openly is likely to frighten many people, and to
lead to social ostracism as well as confrontations with the police.").

Gil

~►.
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procedure only for concealed carry). And it has the power to do so: as the

historical sources have repeatedly noted, the state has a right to prescribe a

particular manner of carry, provided that it does nat 66cut[] off the exercise of the

right of the citizen altogether to bear arms, or, under the color of prescribing the

mode, render[) the right itself useless." Nunn, 1 Ga. at 243 {emphasis omitted).

~alifor~ia's favoring concealed carry over open carry does not offend the

Constitution, so long a~ rt allows one of the two.

To put it simply, concealed carry peg se does not fall outside the scope of the

right to bear arms; but insistence upon a particular mode of carry does. As we

have explained previously, this is not the latter type of case. Peruta seeks a

concealed carry permit because that is the only type of permit available in the state.

As the California legislature has limited its permitting sch~m~ to concealed

carry—and has thus expressed a preference for that manner of arms-bearing—a

narrow challenge to the San Diego County regulations on concealed carry, rather

than a broad challenge to the statewide ban on open carry, is permissible.19

For these reasons, Heller's favorable mention of concealed-carry restrictions

is not the silver bullet the bounty had hoped it was, at least not in this case.

19 The dissent curiously misinterprets our opinion as ruling on the
constitutionality of California statutes, VV~ decline to respond to its straw man
arguments.

G~►
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fur opinion is not the f rst to address the question of whether the Second

Amendment protects a responsible, law-abiding citizen's right to bear arms outside

the home for the lawful purpose of self-defense. Indeed, we are the fifth circuit

cout-t to opine expressly on the issue, joining an existent circuit split. Compare

It~oore, 7Q2 F.3d at 936-42 (holding that "[a] right to bear arms ... implies a right

to cam a loaded dun outside the home" and striking down the open-and-

concealed-carry regulatory regime in Illinois because the state failed to justify "so

substantial a curtailment of the right of armed self-defense"), with Drake, 724 F.3d

at 431-35 (recognizing that the right to bear arms may have some application

outside the home, but concluding that ~Tew Jersey's 66justifiable need" pennit~ing

requirement was a presumptively lawful longstanding regulation or, alternatively,

that the I~~w Jersey regulatory scheme survived intermediate scrutiny), WoollaNd,

712 F.3d at 876, 879-82 (presuming that Second Amendment protections exist

outside the home and upholding Maryland's regulatory scheme because it could

not "substitute [a different] view[] for the considered judgment of the CJeneral

Assemb1y9
99 which "appropriate[1y] balance[d]97 the interests involved), and

Kaehalsky, 701 ~.3d at ~9, 97-99 (proceeding on the "assumption" that the right to

bear arms extends outside the home, but affording "substantial deference to the

G'
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predictive judgments of [the legislature]" and thus upholding the gun regulations

under intermediate scrutiny). Our reading of the Second Amendment is akin to the

Seventh circuit's interpretation in Moose, 702 F.3d at 936-42,20 and at odds with

the approach of the Second, Third, and Fourth Circuits in Duke, 724 F.3d at

D

~Ie are unpersuaded by the decisions of the Second, Third, and Fourth

Circuits for several reasons. First, contrary to the approach in ~Ielle~, all three

courts declined to undertake a complete historical analysis of the scope and nature

of the second Amendment right outside the home. C'oinpare I~elle~, 554 U.S. at

605 {examining the post~ratification interpretations of.the ~ecand Amendment

because 66the public understanding of a legal text in the period after its enactment

or ratification" is "a critical tool of constitutional interpretation" (emphasis

omitted)), with Duke, 724 F.3d at 431 (noting that the court was "nat inclined to

address [text, history, tradition and precedent] by engaging. in a round of fullm

blown historical analysis99 and relying on the Second Circuit's conclusion that

66~h]istory and tradition do not speak with one voice" (quoting ~{achalsky, 701 F.3d

20 The Supreme court of Illinois has also found Moose persuasive. See
People v. Aguala~, 2013 IL 122116, at ~5-6 (Sept. 12, 2013) (ruling "that the
second amendment protects the right to possess and use a firearm for self-defense
outside the home").
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at 91)), Woolla~d, 712 F.3d at 874-76 (declining to "impart a definitive z-uling"

regarding the scope of the Second Amendment right), and Kachalsky, 701 F.3d at

91 {refusing to look at 66highly ambiguous history and tradition to determine the

meaning of the Amendm~nt99), As a result, they misapprehend both the nature of

the Second Amendment right and the implications of state laws that prevent the

vast majority of responsible, law-abiding citizens from carrying in public for

lawful self-defense purposes.

For example, in Kachalsky, the Second circuit's perfunctory glance at the

plaintiffs' historical ar~um~nt misunderstood the historical consensus regarding the

right to bear arms outside the home. Relying on three cases, the court cancluded

that "history and tradition [did] not speak with one voice" regarding the ability to

restrict public carry because at least three states "read restrictions on the public

carrying of weapans as entirely consistent with constitutional protections."

Kaehalsky, 701 F.3d at 90-91 (citing Fife v. State, 31 Ark. 455 (187b), English, 35

Tex. at 473, and Andrews v. State, 50 Tenn. 165 (1871)). but in its brief historical

analysis, the court missed a critical factor; the cases it cites in favor of broad public

carry restrictions adhere to a view of the Second Amendment that is and always

has been incorrect. Cf. Moose, 702 F.3d at 941 (referencing 66disagreement .. .

with some of the historical analysis in [I~achalsky because] we regard the historical

C
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issues as settled in I-Ielle~"). 1 11 three cases interpret the Second l~mendment as a

militia~based (rather than aself-defense-centered) right; they uphold regulations on

carrying pistols in public because pistols are not the type of weapons that would be

used by militia men. See Fife, 31 Ark. at 461 (upholding a prohibition against

carrying pistols in public because such weapans are "used in private quarrels and

brawls" and are not 66effective as a weapon of war, and useful and necessary for

`the common defense"'); English, 35 Tex. at 475 (66[VJ]e sha11 be led to the

conclusion that the [Second Amendment] protects only the right to ̀ keep' such

`arms' as are used for purposes of war, in distinction from those which are

employed in quarrels and broils, and fights between maddened individuals ....")9

Andrews, 50 Tenn. at 186-87 (af~irmin~ the constitutionality of a law regulating

public carry of certain weapons which were not the "usual equipment of the

soldier" but remanding for consideration of whether a revolver was the "character

of weapon" used in warfare).

because the Second Amendment has always been an individual right to

defend oneself, cases that—like these—uphold gun regulations because they do not

offend the militia-based nature of the right are inapposite and should not factor into

a historical analysis of the right's scope. See, e.g., Heller, 554 U.S. at 605. And

with these uses off the table, the remaining cases spear with one voice: states may
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not destroy the right to bear arms in public under the guise of regulating it. See,

e.g., Kachalsky, 701 F.3d a~ 90 (recognizing that some state courts "offered

interpretations of the Second Amendment99 consistent with the plaintiffs' position

that bbthough a state may regulate open or concealed carrying of handguns, it cannot

ban both"); see also Drake, 724 F,3d at 449 (I-~ardiman, J., dissenting) (noting that

the "crux of the[] historical precedents[] endorsed by the Supreme Court, is that a

prohibition against both open and concealed carry without a permit is different in

kind, not merely in degree, from a prohibition covering only one type of carry99).

In light of Heller, the Second Circuit erred in outright rejecting history and.

tradition as unhelpful and ambiguous, and the Third and Fourth Circuits erred in

following suit ~1 See Kachalsky, 701 F.3d at 91; see also D~°ake, 724 F.3d at 4319

21 Indeed, the Third Circuit went even further than that. It not only rejected
history and tradition, but specifically relied on mare recent mid-twentieth century
developments to justify New Jersey's permitting scheme. See ~~ake, 724 ~.3d at
432-34; see also id, at 447-52 (Hardiman, J., dissenting) (criticizing the majority's
reliance on mid~twentiethmc~ntu~ I~1ew Jersey law to justify narrowing the scope
of the Second Amendment right}. The Third circuit majority concluded that even
if the Second ~m~ndment right extended outside the home, permitting restrictions
that r~quir~d individuals to show a "justifiable need to carry a handgun" in the
form of 66specific threats or previous attacks which demonstrate a special danger to
the applicant90 ~1~6,99 were analogous to the type of "longstanding" regulations that
the Supreme Court had identified as "presumptively lawfu199 in Ilelle~. Id. at
428-29 (majority opinion). To reach this conclusion, the 'Third Circuit relied upon
Mew Jersey law, which had incorporated some version of the "justifiable need99

requirement into its permitting scheme since 1924. Id. at 432. We reject this
analysis because it does against the analysis of the Second Amendment's scope

(continued...

Cf7
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i~oollar~d, 712 F.3d at X75-76

~y evading an in-depth analysis of history and tradition, the Second, Third,

and F'ou~-th Circuits missed a crucial piece of the Second Amendment analysis.

They failed to comprehend that carrying weapons in public for the lawful purpose

of self defense is a central component of the right to bear arms° ~'ee N~oo~°e, 702

F.3d at 941 (criticizin,~ the court in Kachalsky for "suggest[in~] that the Second

Amendment should have a much greater scope inside the home than outside" and

noting that the "interest in self-protection [and thus in the Second Amendment

right] is as great outside as inside the home"). lend further, they failed to

comprehend that r~gul~tions on the right, although permissible to an extent, could

not go so far as to enjoin completely a responsible, law-abiding citizen's right to

carry in public for self-defense. Such regulations affecting a destruction of the

right to bear areas, just like regulations that affect a destruction of the right to keep

a~nzs, cannot be sustained under any standard of scrutiny. See Heller, 554 U.S, at

21(,..continued)
employed in ~Ielle~ and McDonald: those cases made clear that the scope of the
Second Amendment right depends not on post~twentieth century developments, but
instead on the understanding of the right that predominated from the time of
ratification through the nineteenth century. ~'ee, e.g., I-Teller, 554 U.S. at 605; see
also D~°ake, 724 F.3d at 452 (Hardiman, J., dissenting) ("[I~]egardless of whether
New Jersey's justifiable need requirement dates to 1924 or 1966 for purposes of
the inquiry, them is eat a sufficiently longstanding tradition of regulations that
condition the issuance of permits on a showing of special need for self-defense to
uphold New Jersey's law on that basis.").
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because the Second, Third, and Fourth Circuits eschewed history and

tradition in their analysis of the constitutionality of these regulations, despite the

Supreme Court's admonition that 66th public understanding of a legal text in the

period after its enactment or ratification" is a "critical tool of constitutional

interpretation," we find their approaches unpersuasive. See Heller, 554 U.Se at

605. fur independent analysis of history and tradition leads us to take a different

course.

0

because our analysis paralleled the analysis in I~elle~ itself, we did not

apply a particular standard of heightened scrutiny. See also Moose, 702 F.3d at

941 (declining to subject the "most r~strictiv~ gun law of any of the 50 states" to an

"analysis ...based on degrees of scrutiny"). Thus, the Second, Third, and Fourth

Circuits' extensive discussions re~ardin~ the application of intermediate scrutiny to

similar regulations in ether states is not particularly instructive to our view of the

issues in this case.

Nonetheless, to the extent those opinions suggest that the type of regulation

at issue here can withstand some fo~n of heightened scrutiny, it is worth noting our

disagreement with their reasoning°

.•
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~T1hen analyzing whether a "substantial relationship99 existed between the

challenged gun ~egulatians and the ~oa1 of "public safety and crimp prevention"

the Second Circuit concluded that it owed "substantial deference to the predictive

judgments of [the legislature]99 regarding the degree of fit between the regulations

and the public interest they aimed to serve. Kachalsky, 701 F.3d at 97. Relying on

I~ew Fork's historical regulation of handguns from 1911 to the present, the court

deferred to the state legislature's 66belie~' that regulation of handgun possession

would have "an appreciable impact on public safety and crime prevention." Id. at

97-98. It thus upheld New Fork's regulatory scheme, emphasizing that there was

"general reticence to invalidate the acts of [our] elected leaders." Id. at 100 (citing

Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. fit. 2566, 2579 (2012)). Taking a

similar approach, the Third Circuit deferred to the legislature's judgment that the

permi~tin~ regulations would sez°ve its interest in ensuring public safety even

though "New Jersey [could not] present[] [the court] with much evidence to show

how or why its legislators arrived at this predictive judgment." Drake, 724 F.3d at

437; see also id. at 454 {~ardiman, J., dissenting) (clarifying that in actuality ~`IVew

Jersey ...provided no evidence at all to support its proffered justification ...").

And the Fourth Circuit, in a familiar vein, relied on the legislature's judgment that

"reduc[irig] the number of handguns carried in public" would increase public.

m
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safety and prevent crime, despite conflicting evidence on the issue. Woolla~d, 712

~ ''a

This is not an appropriate application of intermediate scrutiny in at least two

respects. First, the analysis in the Second, Third, and Fourth Circuit decisions is

near identical to the freestanding "interest-balancing inquiry" that Justice Breyer

proposed—and that the majority explicitly rejected—in Hellet~. See Heller, 554

LJ.S. at 689-90 (~reye~°, J., dissenting) (propasin~ that in Second Amendment

cases the court should "ask[] whether the statute burdens a protected interest in a

way or to an extent that is out of proportion to the statute's salutary effects upon

other important governmental interests"); see also id. at 634-35 (majority opinion)

(rejecting a bbjudge~empowering ̀ interest-balancing inquiry"' as a test for the

constitutionality of Second Amendment regulations because "na other enumerated

constitutional right [had its] core protection .. ,subjected to [such] a freestanding"

inquiry). fail three courts referenced, and ultimately relied upon, the state

legislatures' determinations weighing the government's interest in public safety

against an Individual's interest in his second Amendment right to bear arms. See

Kachalsky, 701 F.3d at 100 (deferring to the state legislature's dete~mmination 66that

limiting handgun possession to persons who have an articuable basis for believing

they will need the weapon for self-defense is in the best interest of public safety

71
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and outweighs the need to have a handgun for an unexpected confrontation"

(emphasis added}), see also Drake, 724 F.3d at 439 (noting that 66New Jersey has

decided that this somewhat heightened risk to the public may be outweighed by the

potential safety benefit to an individual with a justifiable need to carry a handgun"

(emphasis added) (internal quotation masks omitted)}; ~oolla~d, 712 ~.3d at 880

(relying on the state's determination that 66the good-and-substantial reason

requirement ̀strikes a pro~e~ balance between ensuring access to handgun permits

for those who need them while preventing a greatermthan-necessary proliferation of

handguns in public places that ...increases risks to public safety.979 (emphasis

added)). As we previously explained, such an approach ignares the Heller court's

admonition that 66the very enumeration of the right takes out of the hands of

government ...the power to decide on a case-by-case basis whether the right is

really worth insisting upon." Heller, 554 U.S. at 634; see also Drake, 724 F.~d at

457 (~-Iardiman, J., dissenting) (r~cognizin~ that the Heller court "rejected this sorb

of balancing inquiry as inconsistent with the very idea of constitutional rights")

fur second disagreement with our sister circuits' application of intermediate

scrutiny relates to the high degree of deference they afforded the ~tat~ legislatures'

assessments of the fit between the challenged regulations and the asserted

government interest they served. Although ali three cite Tu~ne~ Broadcasting
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System, Inc. v. FCC (Turner II}, 52Q U.S. 180 (1997), for the proposition that

courts must afford deference to legislative findings, they apply this premise in the

wrong context. ~'ee Drake, 724 F.3d at 436-37; T~oollard, 712 F.3d at 881;

Kachalsky, 701 ~`.3d at 97. In Part II.A. of Turner, the court applied deference to

the legislature's judgment regarding the first portion of the intermediate scrutiny

analysis:- whether there was a "real harm" amounting to an important government

interest and "whether° [the statutory provisions at issue] wi11 alleviate it in a

11.1S.7~I.dI~.6L1 W~y.99 ~'u~ne~, 520 U.S. at 195. But in fart IIe~, when assessing "the. fit

between the asserted interests and the means chosen to advance them," the Court

applied no such deference Id. at 213. Instead, it required the government to prove

that the statute did not burden the right "`substantially more .. ,than is necessary

to further' [the government's legitimate] interests." Id. at 214 (quoting ?'urner

Broadcasting system, Inc. v. ~'CC (Tu~ne~ 1~, 512 U.S. 622, 662 (1994)).

In Drake, Woolla~d, and I~achalsky, the government failed to show that the

gun regulations did not burden "substantially more99 of the Second Amendment

right than was necessary to advance its aim of public safety. Indeed, as the district

court noted in T~oolla~d, the government could not show that the challenged

re~ulatian served its needs any better than a random rationing system, wherein gun

permits were limited to every tenth applicant. See also Drake, 724 F.3d at 455

73
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(I~ardiman, J., dissenting) (66[I]~ is obvious that the justifiable need requirement [in

I~1ew Jersey] functions as a rationing system designed to limit the number of

handguns carried in [the state]."). As that court so aptly put it:

The Mat-yland statute's failure lies in the overly broad mans by
which it s~~ks to advance this undoubtedly legitimate end. The
requirement that a permit applicant demonstrate "food and substantial
reason" to carry a handgun does not, for example, advance the interests
of public safety by ensuring that guns are kept out of the hands of those
adjudged most likely to misuse them, such as criminals or the mentally
ill. It does not ban handguns from places where the possibility of
mayhem is most acute, such as schools, churches, government buildings,
protest gatherings, ar establishments that serve alcohol. It does not
attempt to reduce accidents, as would a requirement that all permit
applicants complete a safety course. It does not even, as some other
States' laws do, limit the carrying of handguns to persons deemed
66
~U16G6~~V99 by denying a permit to anyone "whale conduct indicates that
he or she is potentially a danger to the public if entrusted with a
handgun."

Rather, the regulation at issue is a ratianin~ system. It aims, as
Defendants concede, pimply to reduce the total number of firearms
carried outside of the home by limiting the privilege to those who can
demonstrate "good mason" beyond a general desire for self defense.

'The challenged regulation does no more to combat [the state's public
safety concerns] than would a law indiscriminately limiting the issuance
of a permit to every tenth applicant. The solution, then, is not tailored to
the problem it is intended to solve. Maryland's "food and substantial
reason" requirement wi11 not prevent those who meet it from having their
guns taken from them, or from accidentally shooting themselves or
others, or from suddenly turning to a life of crimp.... If anything, the
Maryland regulation puts firearms in the hands of those most likely ~o
use them in a violent situation by limiting the issuance of permits to
66groups of individuals who are at greater risk than others of being the
victims of crimp."
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Woollard v. ,She~zdan, 863 F. Cupp. 2d 462, 474-75 (D. Md. 2012) (internal

citations and quotation marks- omitted), ~ev'd sub nom. Woollard, 712 F.3d at

865; see also C'iZy of Cincinnati v. DiscoveNy Netwot~k, hZc., 507 U.S. 410,

417-18 (1993) (holding that the "city did not establish the reasonable fit99

between a regulation prohibiting the distribution of commercial handbills

and a government interest in safety and esthetics and rejecting the city's

argument that it could show "a close fit between its ban on newsracks

dispensing ̀ commercial handbills' and its interest in safety and esthetics

because every decrease in the number of such dispensing devices necessarily

effect[~d] an increase in safety and an improvement in the attractiveness of

the cityscape.").

In light. of the states' failure to demonstrate sufficient narrow tailoring

in Duke, ~Voolla~°d, and I~achalsky, the gun regulations at issue in those

cases should have been struck down even under intermediate scrutiny.

III

VJe conclude by emphasizing, as nearly every authority on the Second

Amendment has recognized, regulation of the right to bear arms is not only

legitimate but quite appropriate. We repeat Helle~'s admonition that

"nothing in our opinion should be taken to cast doubt on longstanding
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prahibitians on the possession"—or carriage—"of firearms by felons and the

mentally i11, or laws forbidding the carrying of firearms in sensitive places

such as schools and government buildings, ar laws imposing conditions and

qualifications on the commercial sale of arms." I~elle~, 554 IJ.S. at 626-27.

I~1or should anything in this opinion betaken to cast doubt on the validity of

measures designed to make the carrying of firearms for self defense as safe

as passible, both to the carrier and the community.

We are well aware that, in the judgment of many governments, the

safest sort of firearm-carrying regime is one which restricts the privilege to

law enforcement with only nat~°ow exceptions. Nonetheless, "the

enshrinement of constitutional rights necessarily takes certain policy choices

off the table.... Undoubtedly some think that the Second Amendment is

outmoded in ~ society where our standing army is the pride of our I~tation,

where well-trained police forces provide personal security, and where gun

violence is a serious problem. That is perhaps debatable, but what is not

debatable is that it is not the role of this Court [or ours] to pronounce the

Second Amendment extinct." Id. at b36. Igor may we relegate the bearing

of army to a "second class right, subject to an entirely different body of pules

than the other Bill of lights guarantees that we have held to be incorporated

m
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into the Due Process Clause." li~fcDonald, 130 S. Ct. at 3044.

The district court erred in denying the applicant's motion. for summary

judgment on the Second Amendment claim because San Diego County's

"goad cause" permitting requirement impermissibly infringes on the Second

C~mendment right to bear arms in lawful self defense.~2

22 ~~caus~ we rev~rs~ on the basis of the Second Amendment issue, we do
not reach any of Peruta's other claims.

l

~:
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Per~uta v. County of San Diego, Na. 10 56971 FED 13 2014

MOLLY C. DiNYER, CLERK
THOMAS, Circuit Judge, C~1SS~11t111g; U.S. COURT OF APPEALS

In its landmark decision in Heller, the Supreme Court held that a complete

ban on handgun possession in the home violated the Second l~mendment. District

of Columbia v. Heller, 554 U.S. 570, 63~ (2Q08). In doing so, it reminded us that:

66the right secured by the second Amendment is not unlimited" and that it "was not

a right to keep and cat-ry any weapon whatsoever in any manner whatsoever and

for wh~t~ver purpose°" Id. at 626. Significantly for our case, the Court then

specifically discussed restrictions on carrying concealed weapons, explaining that

"the majority of the 19th-century courts to consider the question held that

prohibitions an carrying canceal~d weapons were lawful under the Second

Amendment or state analogues." Id. The court then emphasized that "nothing in

our opinion should be taken to cast doubt on longstanding prohibitions," which it

labeled as ̀bpresumptively lawful°" Id. at 626-27 fir. n.26. Helle~'s pronouncement

is consistent with the Supreme Court's prior observation that 66th° right of the

people to keep end bear arms ... is not infringed by laws prohibiting the carrying

of concealed weapons." Robertson v. Baldwin, 165 U.S. 275, 2~1—~2 (1 97).

''his case involves Califamia's 66presumptively lawful9g and longstanding

restrictions on carrying concealed weapons in public and, more specifically, an
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even narrower questiane the constitutionality of San Diego County's policy of

allowing persons who show good cause to carry concealed firearms in public.

V1hen we examine the justification provided for the policy, coupled with ~Ielle~'s

direction, our conclusion must be that the County's policy is constitutional.

Unfortunately, the majority never answers the question posed. Instead, in a

sweeping decision that unnecessarily decides questions not presented, the majority

not only strikes down San T~iego bounty's concealed parry policy, but upends the

entire California frearnl regulatory scheme. The majority opinion conflicts with

Heller, the reasoned decisions of other Circuits, and our own case law.

'I'herefor~, I must respectfully dissent.

VVe are not asked in this case to determine the reach of the Second

Amendment outside the home ar to evaluate the entirety of California's handgun

regulatory scheme. Rather, the narrow questions presented in this case are: (1)

Does the scope of the Second Amendment extend. to protect the concealed carrying

of handguns in public, and (2) if so, does San Diego bounty's policy of allowing

public concealed weapon carry upon a showing of good cause unconstitutionally

infringe on that right?
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Second Amendment jurisprudence has rapidly evolved in the last several

years, commencing with the Supreme Court's groundbreaking decisions in Heller

and 11~'cDonald v. City of Chicago, 130 S. Ct. 3Q20 (2010). Although these cases

are of recent origin, Heller and McDonald, along with decisions of our sister

circuits, have provided ~n analytical framework far examining Second Amendment

challenges, which we recently distilled in united States v. ~'hovan, 735 F.3d 1127,

1136 (9th fir. 2013).

'The Supreme Court has nat as yet defined the extent tQ which the Second

Amendment applies outside the home, and that issue has been the subject of

intense debate in the intermediate appellate courts.I As Judge Wilkinson hay

observed, the question of the extent of the Second Amendment's reach beyond the

home post-Heller is "a vast terra incognita that courts should enter only upon

necessity and only then by small degree." United Sfates v. Mascaandat~o, 638 F.3d

458, 475 (4th Cir. 2011) (Wilkinson, J., concurring).

In this changing landscape, with many questions unanswered, our role as a

lower court is "narrow and constrained by precedent," and our task "is simply to

i Con~pa~e Moore v.1l~adigan, 702 F.3d 933, 935-36 (7th fir. 2012) with
li~oo~e, 702 F.3d at 944-49 (Williams, J., dissenting).
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apply the test annaunc~d by Heller to the challenged provisions." Heller v.

District of Columbia, 670 F.3d 1244, 1285 {D.C. Cir. 2011) ("~1'elle~ II").

In this case, we are not presented with a broad challenge to restrictions on

carrr°ying firearms outside the home. Instead, we are asked a much more

circumscribed question concerning regulation of public carry of concealed

firearms. As the supreme Court emphasized in Heller, that issue has a much

different and unique history than the Second Amendment challenge at issue in

Feller, and the history of concealed carry restrictions differs from the history of

open carry regulations. Those differences are crucial to resolution of the issues in

this case.

Simply put, concealed carry presents an entirely different Second

Amendment issue fram possessing handguns in the hams for self defense. l~s the

Supreme Court recognized in I-Teller, courts and state legislatures have long

recognized the danger to public safety of allowing unregulated, concealed weapons

to be carried in public. Indeed that danger formed part of the rationale for allowing

palic~ "stop and frisks" in Tet~~y v. C?hio, 392 U.S. 1 {1960. As Justice ~Iarlan

observed in that case, 66[c]oncealed weapons create an immediate and severe

danger to the public." Id. at 31-32.

~:
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IJnd~r Heller and C`hovan, we employ a two part inquiry when reviewing

Second Amendment challenges to firea~n regulations. "The first question is

whether the challenged law imposes a burden on conduct falling within the scope

of the Second E~mendment's guarantee." Chovan, 735 lF.3d at 1134 (citing United

States v. Chester, 628 F.3d 673, 6$0 (4th Cir. 2010) (internal quotation marks and

citation omitted}).

"This historical inquiry seeks to determine whether the conduct at issue was

understand to be within the scope of the right at the time of ratification." Chester,

628 ~.3d at 680, "If it was not, then the challenged law is valid." IN. 66If the

challenged regulation burdens conduct that was within the scope of the Second

Amendment as historically understood, then we move to the second step of

applying an appropriate form of means-end scrutiny." Id.

II

The first question is whether the challenged law imposes a burden an

conduct falling within the scope of the Second 1~mendment's guarantee. C'hovan,

735 F.3d at 1134. The Supreme Court has instructed that the care of the Second

Amendment is 66the right of law-abidingg respansible citizens to use arms in

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 112 of 156



~r #

defense of hearth and home." Heller, X54 IJ.S. at 635.2 Carrying concealed

weapons in public by definition does not inherently involve defense of hearth and

home, so the core of the second Amendment is not implicated, Thus, we must

begin by examining the conduct at issue in this case using the analysis prescribed

2 In post-Heller jurisprudence, nearly every other circuit that has addressed
this question has similarly identified the Second 1~mendment's core guarantee as
the right of responsible, law-abiding adults to possess usable firearms in their
hameso See Kachalsky v. Cnty. of Westchester, 701 F.3d ~l, 93 (2d Cir. 2012),
cent. denied, 133 S. Ct. 1806 (2013) (66~Ieller explains that the 6LO1~9 protection of
the Second Amendment is the right of law-abiding, responsible citizens to use arms
in defense of hearth and home,") (same internal quotation marks and citation
omitt~ci); Nat'l Rifle 14ss'n of Am., Inc. v. Bureau o, f alcohol, Tobacco, Fi~ea~ms, c~
Explosives, 700 F.3d 1~5, 195 (5th Cir. 2Q12) (describing "a right at the core of the
Second Amendment" as 66the right of alaw-abiding, responsible adult to possess
and use a handgun to defend his or her home and fami1y99); United ~'tates v.
GYeeno, 679 F.3d 510, 517 (6th Cir. 2012) ("The cope right recognized in Heller is
the right of law-abiding,- responsibly citizens to use anus in defense of hearth and
homy.") (internal quotation marks and citation omitted); Heller II, 670 F.3d at
1255 (explaining that the "care lawful purpose protected by the Second
Amendment" is that of "a person lawfully to acquire and keep a firearm, including
a handgun, for the purpose of self-defense in the home") (internal quotation marks
and citation omitted}; United States v. Barton, 633 F.3d 168, 170 (3d fir. 2011)
("At the core of the Second l~mendment is the right oflaw-abiding, responsible
citizens to use arms in defense of hearth and home.") (internal quotation marks and
citation omitted); United States v. ChesteN, b2~ ~.3d 673, 676 (4th fir. 2010)
(explaining that Heller "clearly staked out the core of the Second 1-amendment" as
66the right of law~abidin~, responsible citizens to use arms in defense of hearth and
home") (internal quotation marks and citation omitted)9 see also Peterson v.
Martinez, 707 F.3d 1197, 1218 (10th Cir. 2013) (L,ucero, J., concurring
separately), GeorgiaCa~~y.O~g, Inc. v. Georgia, 6~7 ~.3d 1244, 1259 (11th Cir.
2412) (noting that the Heller court "went to great lengths to emphasize the special
place that the home—an individual's private property--occupies in our society.")

f
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by Heller and Chovan.

The majority's first—and crucial—mistake is to misidentify the "conduct at

1S~U1i.99 Chester, 628 Fe3d a~ 680. The majority frames the question as "whether a

responsible, law-abiding citizen has a right under the Second 1~mendment to carry

a firearm in public for self-defense." This is certainly an impaz°ttant issue, but it is

not the questian we are called upon to answer. The Plaintiffs are not seeking a

general license to carry firearms in public for self defense—they are seeking a

license to carry concealed firearms in public.

Properly identifying the "conduct at issue" is the lynchpin of the twomstep

inquiry because the first question we ask, as with all constitutional challenges

based on enumerated rights, is "whether the ~hall~n~ed law imposes a burden on

conduct falling within the scope of the Second Amendment's guarantee." Id.

(emphasis added). The Bill of Rights guarantees that individuals may engage in

specified protected conduct. challenges based an the Bill of Rights seek to

vindicate its guarantees by striking down laws that interfere with protected

conduct. In the context of firearm regulations, "[t]he specific constitutional

challenge thus delineates the proper form of relief and clarifies the partiicular

Second Amendment restriction that is before us." Peterson, 707 F.3d at 1209.

~~ :'
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Thus, the proper analytic approach is to answer the historical inquiry as to

whether carrying a concealed weapon in public. was understood to be within the

scope of the right protected by the Second Amendment at the time of ratification.

This examination must be approached with caution, bearing in mind Justice

Stevens' admonition that 66[i]t is not the role of federal judges to be amateur

historians." McDonald, 130 S.Ct. at 3119 (Stevens, J., dissenting). Care is also

required to avoid the danger inherent in any exercise of historiography; that we

assembly history to fit apre-conceived theory. As judges undertaking this

examination, we must also ~~t aside any personal views we may have on the

im~or~ant, but contentious, policy question of firearm regulation.

Heller instructed us to look to the Second Amendment's historical

background to understand its scope. 554 U.S. at 5929 see also Chester, 628 F.3d at

680. In its own consideration of the Second Amendment's history, Heller

identified a catalogue of historieal materials bearing on the provision's meaning.

In examining those same sources—from the history of the right in England to the

interpretations ofnineteenth-century American courts and commentators—we

must conclude that carrying concealed weapons has routinely been restricted, and

has often been outright banned. As the majority fairly acknowledges at several
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points in its extensive historical survey, nearly every source cited in Hellet~

concluded that carrying concealed weapons is not part of the right to bear arms and

that restrictions on carrr~ying concealed weapons therefore do not offend the Second

Amendment.

because of the importance attached to the historical sources by the Supreme

Court in Heller, it is necessary to examine them in some detail.

1

History of the Raglzt to Bear ~4rms in England. because the Second

Amendment "codified a right inh~rit~d from our English ancestors," the Supreme

Court looked to the history of the right in England to divine whether the Second

Amendment protected an individual or a collective right. Fleller, 554 U.S. at

592-95, 599 (internal quotation marks and citation omitted). A look at the same

history suggests that the "right inherited from our English ancestors99 did not

include a right to carry concealed weapons in public. See id. at 592-95.

Restrictions on the carrying of open and concealed weapons in public have a

long pedigree in England. The fourte~nthmcentury Statute of Northampton

provided that "no man" shall 66go nor ride armed by night nor by day, in fairs,

markets, nor in the presence of the justices or other ministers, nor in no part

elsewhere, upon pain to forfeit their armour to the King, and their bodies to prison

•,
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at the Ding's pleasure." 2 Edw. 3, c. 3 (1320. In Sir .john Knight's Case, an

English court explained that the statute had two purposes. 87 Eng. Rep. 75 (I~.~.

16 6). One "was to punish people who go armed to terrify the Ding's subjects."

Id. The other was to codify the common law, which prohibited the described

conduct because it promoted the sense that cbthe King [was] not able or willing to

protect his subjects." Id. Ultimately, the court acquitted Sir John I~.night under the

statute's exception for the king's ministers and servants and anyone other-vvise

authorized "to keel the peace." 2 Edw. 3, c. 3 (1328).

Following the enactment of the Statute of Northampton, English monarchs

repeatedly called on their officials to enforce it. See Patrick Charles, The Faces of

the Second Anzena'rYcent Outside the Home: History VeNsus Ahistorical S'tanda~cls of

Review, 60 Clev, St. L. l~ev. 1, 13-30 (2012}. For example, rn 1579, Queen

Elizabeth I called for the enforcement of the Statute of Northampton and other

laws prohibiting the carrying of 66l~agges, Pistolles, and such like, not on[]ly in

Cities and Townes, [but] in all panes of the I~ealme in common high[ways],

whereby her ~/Iajesties good qu[i]et people, desirous to live in peaceable manner,

are in fears and danger of their lives." Id. at 21 (internal quotation marks and

citation omitted). In 1594, the Queen again called for the enforcement of gun

control laws because her subjects were being terrorized by the carrying of arms,
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including concealed 66pocket Fags," in public. Id. at 22 (internal quotation marks

and citation omitted.

More than three centuries after the enactment of the Statute of Northampton,

William and Mary declared c [̀t]hat the subjects which are Protestants may have

arms for their defence suitable to their conditions, and as allowed by Law." 1 W.

~4i M., 2d sass., c. 2, § 7 (1689). This provision of the English dill of Rights 66has

long been understood to be the predecessor to our Second l~rnendment." Feller,

554 LT.S. at 593. but despite England's adoption of this right, the Statute of

I~lorthampton remained in full farce and was sti11 understood to sharply limit the

freedom to carry at-~ns in public. In his guide for British constables, Robert

Gardiner interpreted the statute to mean that

if any Person shall Ride or go ~rm'd offensively ... in Fairs or Markets
or elsewhere, by I~ay or by Night, in affray of Her Majesties Subjects,
and breach of the Peace9 or~ wear or ca~s^y any Daggers, Guns oN Pistols
Charged; the Constable upon sight thereof, may seize and take away
their Armour and V~leapons, and have them apprized as forfeited to ~Ier
Majesty.

Robert tTardiner, The Conzpleat Constable, 1~-19 (1708) (emphasis added).

Rlotably, Gardiner distinguished between going armed offensively in breach of the

peace, on the one hand, and merely wearing or carrying arms, an the other. Id.

This distinction su~~ests that he considered carrying weapons in public a violation

!•
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of the statute, regardless of whether doing so actually breached the peace. Charles,

supra, at 25-28. Blackstone confirmed this understanding:

The offense of riding or going armed with dangerous or unusual
weapons, is a c~im~ against the public peace, by terrifying the load
people of the land; and is particularly prohibited by the Statute of
I~lorthampton, upon pain of forfeiture of the arms, and imp~°isonment
during the kin's pleasure: in like manner as, by the laws of colon, every
Athenian was finable who walked about the city in armour.

4 William Blackstone, Com~rcenta~ies on the Laws of England 148-49 (1st ed.

1769) (citations omitted). According to Blackstone, the Statute of Northampton

proscribed the public carrying of 66dangerous or unusual" weapons because doing

so terrified the people. Id. Thus, in England, as in ancient Athens, it was an

offense simply to go armed—or, at least, armed in a dangerous manner—in public

Certainly, this history does not provide a ready or easy answer to this case.

Indeed, history--especially history as old as that recited here—is often ambiguous

or contradictory. Nonetheless, from what we know, we can b~ sure that "the right

we inherited from our English ancestors" lift ample leeway for restrictions on the

public carrying of firearms in the interest of public safety,

Post~Rati~cation Cornmenta~y. The Heller Caurt relied heavily on the post-

-12-

~•
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ratification commentary of St. ~ieorge Tucker, ~Uilliam I~aw1e, and Joseph Story.

See 554 U.S. at 645-10. LTnforttunately, these commentators revealed little of their

opinions about concealed weapons. Still, Rawle wrote that the Second

Amendment right "ought not ... , in any government, to be abused to the

disturbance of the puce." William ~Zawle, A View o, f'the Constitution of the

United States 123 (1825). Heller cited this statement when it noted that9 66[~rom

Blackstone through the 19th century cases, commentators and courts routinely

explained that the [Second Amendment] right was not a right to keep and ~a~ry any

weapon whatsQ~ve~ in any manner whatsoever and for whatever purpose." 554

U.S. at 626. At the least, Heller's language suggests that there is morn for

restricting certain manners of carrying firearms where they threaten public peace

and safety.

P~°e-Civzl War State ~'onstitutaons and ~egaslataon. To confirm its

understanding of the Second 1~mendment's guarantee, the Heller° Court looked to

state legislation and state constitutional provisions from the Founding Era and

subsequent generations. 554 U.S. at 600-03. 'These same sources support the

conclusion that publicly carrying concealed weapons falls outside the Second

Amendment's scope.

-13-

~~'
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~y the Founding era, three of the original thirteen states-Massachusetts,

I~Torth Carolina, and Virginia-had expressly adapted the Statute of Northampton.

Charles, supra, at 31 ~32 ~i n.166. There is no indication that in doing so these

states meant to exclude the longstanding interpretations of the statute,

In the early nineteenth century, states increasingly limited the carrying of

concealed firearms.3 And "[m]ost states enacted laws banning the carrying of

concealed weapons."4 I~achalsky, 701 F,3d at 95; see also Saul Cornell ~i Lathan

See Act of Iv1ar. 25, 1$13, 1813 I~a. Acts at 172; Act of Jan. 14, 1820, ch.
23, 1820 Ind. Acts at 39; Act of Oct. 19, 1821, ch. XIII, 1$21 Tenn. Pub. Acts. 15
("[E]ach and every person so degrading himself, by carrying a dirk, sword cane,
French knife, Spanish stiletto, belt or pocket pistols ...shall pay a fine."}9 Act of
lEeb. 2 138, 1838 Va. Acts. ch. 101, at 76 (making it unlawful for a person to
66habitu.ally or generally keep. or carry about his person any pistol, dirk, bowie
knife, or any other weapon of the like kind ...hidden or concealed from common
observation"); Act of Feb. 1, 1X39, ch. 77, 1839!-~la. Acts at 67-68; Act. of Nlar.
1 ~, 1859, 1859 Ohia Laws 56 (providing that "whoever shall carry a weapon or
weapons, concealed on ar about his person, such as a pistol, bowie knife, dirk, or
any other dangerous weapon, shall be deemed guilty,")

4 66See Act of Feb. 1, 1839, ch. 77, 1X39 Ala. Acts at 67-6~; Act of Apr. 1,
181, ch. 96, § 1, 181 Ark. Acts at 191; Act of Feb. 1, 1881, 1881 Colo. Sess.
Laws at 74; Act of Feb. 12, 18 5, ch. 3620, 1885 Ala. Laws at 61; Act of l~pr. 16,
1881, 1 81 Ill. haws at 73-74; Act of Jan. 14, 1820, ch. 23, 1 20 Ind. Acts at 39;
29 Icy. Gen. Stat. art. 29, § 1 (as amended through 1880); l~ct of Mar. 25, 1$13,
1813 I.a. l~cts at 172; 1866 ~/Id, haws, the 375, § 1; I~Teb. Gen.Stat., ch. 5~, ch. 5, §
25 (1 73); Act of Mare 5, 1879, ch. 127, 1 79 N.C. Secs. Laws at 231; I~.I~.
Pen.Code § 457 (1X95)9 Act of Mar. 1 ~, 1X59, 1X59 Ohio Laws at 56; Act of Feb.
18, 18 5, 1 85 Or. Laws at 33; Act of Dec. 24, 1~~0, no. 362, 1881 S.C. Acts at
447; S.D. Terr. Pen.Code § 457 (1 ~~3); Act of P~pr. 12, 1X71, the 34, 1X71 Tex.
lien. ILaws at 25-27; Act of Oct. 20, 1X70, ch. 349, 1X70 Va. Acts at 510,

~[!
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Del~ino, A Well Regulated Right: ?'he Early Atne~iean (Oragins of Gun Control, 73

Ford. L. Rev. 4~7, 502-16 (2004). Georgia banned the sale of concealable

weapons altagether, and Tennessee promptly followed suit by banning the sale of

bowie knives. Act of Dec. 25, 1837, 1837 Ga. Laws 90; Act of Jan. 27, 1~3~, the

137, 1837-38 Tenn. Pub. Acts 200—OL I~Totably, some of these bans contained

only narrow exceptions, or no exceptions at all. For example, ~hia's concealed-

carryy ban allawed a narrow exception for those carrying a weapon in connection

with their lawful employment where a "prudent man" would carry weapons in

defense of himself, his family, or his property. 1X59 Ohio Laws at 56-57e By

contrast, ~ir~inia's ban had no exceptions at all, even if the defendant was acting

in self-defense when using the concealed weapon. 1 38 Va. Acts ch. 101 at 76.

0

Pre-Civil Way° Case Law. The Heller Court relied heavily on s~v~ral early-

nineteenth-century court cases interpreting the Second Amendment and state

analogues. 554 U.S. at 610-14. For example, when the Court pointed to

prohibitions on carrying concealed weapons as a prime example of how "the right

secured by the Second Amendment is not unlimited," it specifically cited the 1X46

Wash.Code § 929 (1881); W. Va.Code, cha 14~, § 7 (1891)." I~achalsky, 701 F.3d
at 95 n,2L

-15~
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Georgia case Nunn v. State and the 1X50 Louisiana case State v. ChandleN. Id. at

626. 'Those cases, and others relied on in Heller, provide some of the strongest

evidence that the Second Amendment does not protect the carrying of concealed

firearms in public°

In State v. Mitchell, 3 Blackf. 229 (Ind. 1X33), the Indiana Supreme Court

succinctly declared 66that the statute of 1X31, prohibiting ali persons, except

travelers, from wearing or carrying concealed weapons, is not unconstitutional."

Id.

In the 1X40 case of State v. Reid, the defendant who had been convicted

under 1~labama's Act of February 1, 1839, which made it a crime for any person to

"carry concealed about his person, any species of fire arms" or "any other deadly

weapon"—challenged his conviction under Alabama's arn~s-bearing constitutional

guarantee. 1 Ala. 612, 614-15, 616 {1840) (cited in Heller, 554 U.S. at 629). The

Alabama supreme court began its analysis of the defendant's challenge by

consid~rin~ the history of the right to bear arms in England, including the English

Bill of Rights, which the court considered to be the progenitor of the right to bear

arms in Alabama° Id. at 615° After examining this history, the court held that

Alabama's eonc~aled fir~a~n ban did not "trench upon the constitutional rights of

the citizen." Id. at 616. The court reasoned that Alabama's Second Amendment

~16_

~•
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analogue "neither expressly nor by implication, denied to the Legislature, the right

to enact laws in regard to the manner in which arms shall b~ borne." Id. Just as

the English dill of Rights allowed Parliament 66ta determine what arms shall be

borne and how," the Alabama constitution permitted the legislature to determine

that carrying concealed weapons was not a proper mode of exercising the right to

bear arms. Id. `The majority cites Reid as support for the theory that a ban on

concealed weapons carry would not be permitted if restrictions on public carry

went too far. But Reid plainly does not stand for that proposition. It rejected the

"evil practice of carrying weapons secretly," id. at 616, and supported the power

of the legislature to proscribe the "manner in which arms sha11 be borne," id. Reid

cannot b~ construed as supporting a Second Amendment right to carry concealed

weapons in public.

In the same year as ~Zeid, the Tennessee Supreme Court considered a similar

challenge to the constitutionality of a law criminalizing the cariyying of congealed

weapons. Aynzette v. State, 21 Tenn, 154 (1840) {cited in Heller, 554 U.S. at 613).

As in .Reid, the court f rst considered the history of the right to bear arms in

England, including the English ~i11 of Rights under ~7Jilliam and Mary. Id. at 156,

157. Based on this history, the court concluded that the Tennessee legislature was

well within its powers to criminalize the carrying of concealed weapons:

17-

#•~'
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'I'o hold that the Legislature could pass no law upon this subject by
which to preserve the public peace, and protect our citizens from the
terror which a wanton and unusual exhibition of arms. might produce, or
their lives from being endangered by d~spe~adoes with concealed arms,
would be to pervert a grew political right to the worst of purposes, and
to make it a social evil of infinitely greater extent to society than would
result from abandoning the right itself.

Id. at 159.5 The court's opinion also included the fallowing passage, which is quite

relevant in assessing its view of legislative power°

Supose [sic] it wire to suit the whim of a set of ruffians to enter the
theatre in the midst of the performance, with drawn swords, guns, and
fixed bayonets, o~ to enter the church in the same manner, during
service, to the terror of the audience, and this were to become habitual;
can it be that it would be beyond the power of the Legislature to pass
laws to remedy such an evil? Surely not. e . , The conv~ntian, in securing
the public political right in question, did not intend to take away from the
L,e~islature all power of regulating the social relations of the citizens
upon this subject.

~d. at 159.

The majority concedes that Aynzette does not support a Second Amendment

right to bear concealed weapons, but argues that it is relevant to other Second

Amendment rights. However, if the 66~O11~UC6 ~6 ISSU6~99 here—the right to bear

concealed weapons in public—is not protected by the Second Amendment, the

5 As the majority observes, the Supreme court rejected Aymette's conclusion
that the Second Amendment enshrined only amilitia-cent~r~d right. ~Ilelle~, 554
U.S.. at 613. ~-Iowever, the court did not question Aymette's reasoning with respect
to the validity of the state's prohibition on the carrying of concealed weapons. Id.
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existence of other rights is not relevant to our inquiry.

In State v. Buzzard, 4 Ark. 18 (1842), the l~rkansas Supreme Court held that

the Arkansas law banning the wearing of concealed weapons vas not contrary to

either the Arkansas or united States Constitution. ~d. at 2~. As the Chief Justice

wrote:

The act in question does not, in my judgment, detract anything from
the power of` the people to defend their free state and the established
institutions of the country. It inhibits only the w~arin~ of certain arms
concealed. This is simply a regulation as to the manner of bearing
such arms as are specified. The practice of so bearing them the
legislative department of the government has determined to be wrong,
or at least inconsistent with sound policy. Sa far, that department had
a discretion in regard to the subject, over which the judiciary, as I
conceive, has no control, and therefore, the duty of the courts must be
the same, whether the policy of the law be good ar bad. In either event
it is binding, and the obligation of the courts to enforce its provisions,
when legally called upon to do so, is imperative.

In the 1846 case of Nunn v. State, the defendant—who had been convicted

for carrying ~ pistol in violation of Georgia's Act of December 25,

1X37--challenged his conviction under the Second Amendment and Cieor~ia's

analogous constitutional provision. 1 G'ra. at 245, 247 (cited in Heller°, 554 U.S. at

612, 626). After considering State v. Reid and the Kentucky case Bliss v.

Commonwealth, the Georgia Supreme Coin concluded that a law prohibiting the
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carrying of concealed weapons does not violate the right to keep and bear arms.

Nunn, 1 ~a. at 247, 251. 1Zelying on Reid, the court explained

that so far as the act of 1X37 seeks to suppress the practice of carrying
certain weapons sec~°etly, ... it is valid, inasmuch as it does not deprive
the citizen of his natural right of self-defence, or of his constihttional
right to keep and bear arms. but that so much of it, as contains a
prohibition against baring arms openly; is in conflict with the
Constitution; and void ... .

Id. at 251. Because the criminal charges had not specified the manner in which the

defendant carried his pistol, the court reversed his conviction. Id.

Nunn plainly does not support the notion that bearing concealed weapons

falls within the protection of the second Amendment. It stands for precisely the

apposite proposition. Nonetheless, the majority embraces Nunn as supporting

other Second Amendment rights. It argues that, if those other rights are restricted,

then the legislature could not prohibit concealed carry. However, Nunn does not

say that. Its holding is that Georgia's analogous constitutional protection of the

right to bear arms did not include the right to carry concealed weapons.6

6 'the majority also claims that a later Georgia case, Stoekdale v. State, 32
Ga. 225 (1861}, explained that bbto ban. both the open and concealed carriage of
pistols" ̀ would be to prohibit the bearing of those arras' altogether." This
stretches Stockdale far beyond what it actually said. In that case, the defendant had
been charged with violating a statute that forbade the carrying of concealed
weapons. Id. at 226. The defendant requested the judge to instruct the jury that he

was not guilty so long as he wore his pistol in such a way that other people could
see that it was a pistol. Id. The judge refused, and instead instructed the jury that
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Finally, in State v. C'handle~, the Louisiana Supreme Court joined its

counterparts in Alabama, Tennessee, and Georgia to hold that a state law

criminalizing the carrying of concealed weapons did not conflict with the Second

Amendment. 5 La. Ann. 489, 490 (1850) (cited in Heller, 554 U.S. at 613, 626).

Ac~ordin~ to the court, the statute "became absolutely necessary to c€~unteract a

vicious state of society, growing out of the habit of carrying concealed weapons,

and to prevent bloodshed and assassinations committed upon unsuspecting

persons." Id. at 489—~0. It further explained that the statute

interf~r~d with na man's right to carry arms .. o in full open view, which
places men upon an equality. This is the right guaranteed by the
Constitution of the United States, and which is calculated to incite men
to a manly and noble defence of themselves, if necessary, and of their
country, without any tendency to secret advantages and unmanly
assassinations.

Id. at 490 (intet-nal quotation marks omitted}. Eight years later, the Louisiana

Supreme Court reaffirmed its holding, explaining that the state's concealed-cagy

the defendant was guilty so long ~s any portion of his pistol was hidden from view.
Id. at 226-27. The Georgia Supreme Court reversed the defendant's conviction,
holding that the trial judge's instructions were erroneous. Id. at 227-28. The court
reasoned that it is impossible to carry a pistol without concealing at least some
portion of it, so requiring that every inch of the pistol be exposed to view would
make it practically impossible to carry it, thereby violating Nunn's admonition that
any regulation that practically prohibits a person from bearing arms openly is
unconstitutional. Id. at 227. Stockdale was a simple application of Nunn's clear
holding, and the majority is wrong to attribute a different meaning to it.

_2 l m

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 128 of 156



!. f

ban did nat violate the second l~mendm~nt because it 66prohibit[ed~ only a

pa~ticula~ mode of bearing arms which is found dangerous to the peace of society."

State v..Iumel, 13 La. Ann. 399, 399-4Q0 (1858) (emphasis in original).

To be sure, there was at least one state high court whose voice was out of

tune with this nineteenth-century chorus. In the 1X22 case of Bliss v.

Commonwealth, the Kentucky high court reversed the defendant's conviction for

carrying a concealed v~~apon (a sward in a cane}. 12 Ky. at 93 (cited in Heller,

554 U.S. at 5~5 n.9). The court held that under the Kentucky constitution, any

restraint or regulation on the right to bear arms, including regulations on the

manner of carry, were void. ~d. at 92, 93e Therefore, the court saw no difference

between acts forbidding the carrying of concealed weapons and acts forbidding the

carrying of weapons openly. Id.

but the reign of Bliss was short-lived in Kentucky. The ruling was met with

disbelief by the Kentucky legislature. Indeedy 66[a] committee of the Kentucky

Douse of F~epresentatives concluded that the state's Supreme ~aurt had

misconstrued the meaning of the state's constitutional provision on arms bearing."

Saul Cornell, The Early American Origins of the Modem Gun Control Debate;

?'he Raglit to Bear Arfns, ~'iNea~ms Regulatzon, and the Lessons of History, 17 Stan.

L. Po1'y I~ev. 571, 586 (2006) (citing Journal of the Kentucky House of
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Representatives 75, (Frankfort, Ky. 1837)). It issued a stinging criticism of Blzss.

Id. And Kentucky eventually amended its constitution specifically to overrule

Bliss. ~`ee id. at 587; Ky. Const. of 1X50 art, XIII, § 25 ("[T]he rights of the

citizens to bear anus in defence of themselves and the State sha11 not be

questioned; but the general Assembly may pass laws to prevent persons from

carrying concealed arms."}. As Professor Corne11 concluded, the holding of Bliss

was "bizarre and out of touch with mainstream legal and constitutional thinking in

the early Republic." Cornell, 17 Stan. I,. & I'ol'y l~ev. at 586.

Bliss was clearly a judicial outlier. The courts in Buzzard, Reid, Aymette,

and Nunn all considered Bliss's conclusions and expressly rejected them. Nunn, 1

Goo at 247-4~, 251; Aymette, 21 Tenn. at 160; Reid, 1 Ala. at b 17; Buzzard, 4 Ark.

25m26. IZeic~ speculated that Bliss's solitary position was the result of the unique

language of Kentucky's constitution. 1 Ala. at 619. Aymette more directly

questioned the correctness of Miss's reasoning, explaining that "there is a manifest

distinction" betw~~n carrying arms secretly and carrying arms openly. 21 Tenn, at

160. Buzzard pointedly disagreed with Bliss, observing:

I~owever captivating such arguments may appear upon a merely
casual or superficial view of the subject, they are believed to be
specious, and to rest upon premises ~t variance with all the
fundamental principles upon which the government is based9 and that,
upon a more mature and careful investigation, as to the object for

t~
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which the right was retained their fallacy becomes evident. The
dangers to be apprehended from the existence and exercise of such
right, not only to social order, domestic tranquillity and the upright
end independent administration of the government, but also to the
established institutions of the country, appears so obvious as to .induce
the belief that they are present to every intelligent mind, and to render
their statement here unnecessary.

•

In short, Bliss does not in any way alter the great weight of early-nineteenth

century cases balding that carrying concealed weapons is conduct that falls outside

the bounds of Second Amendment protectian.

Post-Civil Way^ Legaslation ana' Comnzentaty. Even though laws enacted

after the Civil War were far r~mov~d from the Founding Era, the ~Ilelle~ Court

found them instructive for discerning the Second Amendment's nature. 554 U.S.

at 614. Likewise, the Court looked to post-Civil ~7+Tar commentaries for

illumination. Id. at b16-19e T'h~se sources further cemented the understanding of

the early-nineteenth-century courts that concealed carry is not protected by the

Second I~mendment.

~y the latter half of the nineteenth century, most states had enacted bans or

limitations on the carrying of concealed weaponse ~'ee Kachalsky, 701 1~.3d at 95

c& n.21 (collecting statutes). During that time, three states and one territo~yy even

e
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(204 e~ 132)

passed total bans on carrying of pistols, whether concealed or open. ~d. at 90

(citing Ch. 96, §§ 1-2, 1881 Ark. l~cts at 191-92; Act of I~ec. 2, 1 75, ch. 52, § 1,

1876 ~yo. Terr. Comp. Laws, at 352; Act of Apr. 12, 1871, ch. 34, § 1, 1871 Tex.

Gen. Laws at 25; Ch, 13, § 1, 1X70 Tenn. Acts at 2~).

Despite these widespread ~°estrictions on the carrying of concealed weapons,

legal commentators saw no Second Amendment violations. John Pomeroy wrote

that the ~~cond Amendment's "inhibition is certainly nat violated by laws

forbidding persons to ca~°r~y dangerous or concealed weapons." John Dorton

Pomeroy, An Introduction to the ~onstatutional Law o, f'the United ,States 152-53

(1 ~6~} (cited in Heller, 554 U,S. at 61 ~). Like the Court in Heller, he compared

the Second Amendment to the First: "The clause is analogous to the one securing

freedom of speech and of the press. freedom, not license, is secured; the fair use,

not the libellous abuse, is protected." Id.9 see Heller, 554 U.S. at 618.

In his edition of Kent's Commenta~°aes, Justice Holmes noted a 66great

difference of opinion" among the state courts on whether prohibitions on carrying

concealed weapons were constitutional. 2 James Kent, CommentaNies on

American Law *340 n.2 (t7liver Wendell I~olmes, Jr. ed., 12th ed. 1873) (cited in

~Ieller, 554 U.S. at 618, 626). After summarizing the state courts' uses (including

those discussed above), he sided with the courts that found such prohibitions
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constitutional• "As the practice of carrying concealed weapons has been often so

atrociously abused, it would be very desirable, on principles of public policy, that

the r~s~aective legislatures should have the competent power to secure the public

peace, and ward against personal violence by such a precautionary provision." Id.

~reorge Chase, like Justice Holmes, concluded in The AmeNican Students'

Blackstone {1984) that concealed weapons bans were necessary to ensure public

safety, and that they were widely deemed lawful: "[I]t is generally held that

statutes prohibiting the carrying of concealed weapons are not in conflict with

these constitutional provisions, since they merely forbid the carrying of arms in a

particular manner, which is likely to lead to br€aches of the peace and provoke to

the commission of crime, rather than contribute to public or personal d~f~nce."

phase, supra, at 85 n. l 1 (cited in Heller, 554 U.S. at 626} (emphasis in original).

John Ordronaux wrote that although 66[t]he right to bear arms has always

been the distinctive privilege of freemen," the Second Amendment does not limit a

state's power to "enact[] laws regulating the manner in which arms may be carried.

Thus, the carrying of concealed weapons may be absolutely prohibited without the

infringement of any constitutional sight." John Ordronaux, Constitutional

Legislation in the United States 241 (1 91) (cited in Heller, 554 U,S. at 619) (some

emphasis added).

-26~

~1:
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In addition to these commentators cited in I-Ielle~, the majority recognizes

other commentators who concluded that the Second Amendment was not

concerned with concealed ca~°ry. For example, Henry Campbell Black wrote

simply that "[t]he right to bear arms is not infringed by a state law prohibiting the

carrying of concealed deadly weapons." I-~eruy Campbell Black, Handbook of

American Constitutional Law 463 (1895). And the editor of an 1X97 edition of

Blackstone wrote that bbthe right of carrying a~rris as secured by the U.S,

Constitution, and generally by State canstitutions, dogs not include the habitual

carrying of concealed deadly weapons by private individuals." 1 William

Blackstone, Cosnncentaries on the Laws of England 144 n.91 (iNilliam Draper

Lewis ed., 1897).

D

CJiven this extensive history, it is nat surprising that in 1897 the Supreme

Court endorsed the view that carrying concealed weapons is not protected conduct

under the Second Amendment. Robertson, 165 LT.S. at 2~ 1-82. In rejecting a

challenge under the Thirteenth Amendment, the Court noted that. the fr~~doms

enumerated in the Bill of Rights are subject to "certain well-recognized

exceptions." Id. at 2~ 1. As an example of such awell-recognized exception, the

Court explained that bbthe right of the peaple to keep and bear arms ... is not

~27~
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infringed by laws p~°ohibiting the carrying of concealed weapons." Id. at 2~ 1-82.

Although this passage is old, no case, including Heller, has ever called it into

questions

Most of our sister circuits that have considered the question have reached

similar conclusions. In Duke v. ~'ilko, 724 F.3d 426 (3d fir. 2013}, the Third

Circuit considered the I~ew Jersey ~-Iandgun Permit L,aw, which required persons

who wished to carry a handgun in public to apply for permit and show "justifiable

need." Against a Second l~mendment challenge, the Third Circuit held that 66the

requirement that applicants demonstrate a ̀justifiable need' to publicly carry a

handgun for self defense qualifies as a ̀presumptively lawfu199 `longstanding'

regulation and th~refare does not burden conduct within the scope of the Second

Amendment's guarantee. Id. at 42930.

In Pederson, the Tenth Circuit considered a Second Amendment challenge to

Colorado's concealed handgun licensing regime, which restricted the issuance of

licenses to Colorado residents. The Tenth Circuit concluded that "[t]here can be

little doubt that bans on the concealed carrying of firearms are longstanding." 707

F.3d at 1210. After conducting an historical analysis, the Court concluded that

"the Second Amendment does not confer a right to carry concealed weapons." Id.

at 1211.
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Although the Second Circuit did not reach the question of the scope of the

second Amendment, it concluded that "state regulation of the use of firearms in

public was ̀enshrined within] the scope' of the Second Amendment when it was

adopted" and that "~xtensiv~ state regulation of handguns has never been

considered incompatible with the Second Amendm~nte" Kachalsky, 701 F.3d at

•~ ~~

In sum, employing the analysis prescribed by the Supreme Court, the answer

to the historical inquiry is clear: carrying a concealed weapon in public was not

understood to be within the scope of the right protected by the Second l~mendment

at the time of ratification. 'Phis conclusion is in accord with Helle~'s recognition

that there were "longstanding prohibitions" on firearms that were "presumptively

lawfuly99 544 U.S. at 62627 ~ n.26, and the Supreme Court's observation in

Robertson that "the right of the p~aple to keep and bear arms . e . is not infringed

by laws prohibiting the carrying of concealed weapons," 165 U.S. at 281-82. See

Peterson, 707 Fe3d at 1211. Because the right asserted is not prote~t~d by the

Second Amendment, our inquiry should be at an end: fan Diego bounty's food

cause requirement for a person to carry a concealed weapon in fan Diego County

is constitutional. Chester, 628 F.3d at 680.

~3''
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III

Because the act of carrying conceded weapons in public is not protected by

the Second Amendment, it is unnecessary to reach the second part of the Second

Amendment inquiry. However, even if we w~r~ to assume that San I~ie~o

County's food cause requirement implicates the Second Amendment, I would

conclude that the San Diego ~oun~ty policy easily passes constitutional muster.

T'he second Chovan inquiry is whether the challenged government action

survives means end scrutiny under the appropriate level of review. Chovan, 735

~'.3d at 1136. In Second Amendment analysis, the level of scrutiny depends on

66

61) how close the law comes to the core of the Second Amendment right,' and

`(2) the severity of the law's burden on the right."' Id. at 1138 (quoting Ezell v.

City of'Chacago, 651 F.3d 684, 7Q3 {7th Cir. 2011)}e

T'he core of the Second Amendment right is 66the right of law-abiding,

responsibi~ citizens to use arms in defense of hearth and home." Heller, 554 U:~.

at 635. Carrying concealed weapons in public does not implicate the core right.

Assuming, for argument's sake, that the burden placed in this case on whatever

Second l~mendment rights extend autside the home is substantial, then application

of intermediate scrutiny is appropriate. Chovan, 735 ]Ee3d at 1138.

Case: 11-16255     03/18/2014          ID: 9021015     DktEntry: 72     Page: 137 of 156



Surviving intermediate scrutiny requires "(1) the government's stated

objective to be signif cant, substantial, ar important9 and (2) a reasonable fit

between the challenged regulation and the asserted objective." Id. at 1139 (citing

Chester, 62~ F.3d at 683).'

The County claims that its application of the good cause requirement

protects the public peace and protects "thy safety of the public from unknown

persons carrying concealed, loaded firearms." As the Supreme Court has

repeatedly made clear, public safety and preventing crime are important, indeed

compelling, government interests. See, e.g., Schenk v. Pao-Choice Network of I~

N.Y., 519 U.S. 357, 376 (1997) (public safety is a significant government interest);

United States v. Salerno, 481 U.S. 739, 75Q (1987) (preventing crime is a

compelling government interest).

'~'he County argues that the goad cause requirement helps protect public

safety because it reduces the number of concealed firearms circulating in public.

Vie are not alone in this application. Other circuits that have considered a
restriction similar to the good cause requirement have applied intermediate
scrutiny. See T~oollard v. GallagheN, 712 F.3d 865, ~b9, 876 (4th Cir. 2013}
(applying intermediate scrutiny to a ~/Iaryland statute requiring applicants to
demonstrate a bbgood and substantial reason to wear, carry, or transport a handgun"
in order to obtain a license to do so); Kachalsky, 701 F.3d at 96 (applying
intermediate scrutiny to a I~t~w York statute requiring applicants to d~monstrat~
"proper cause" in order to obtain a license to carry concealed handguns).

-31-
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According to the County, reducing the number of guns carried in public ensures

public safety by, among other things°

Limiting the lethality of violent crimes, according to an expert
declaration filed in support of the County's motion for summary
judgment, even though the general availability of guns may or may
not influence the absolute number of violent crimes, when guns are
used in such crimps it is much more likely that the crime wi11 result in
the death of the victim.

• Limiting the ability of criminals to legally take advantage of stealth
and surprise.

Protecting police officers and ensuring their practical monopoly on
armed force in public. According to the bounty, more than ninety
percent of polio officers who are killed in the line of duty are killed
with duns.

• Limiting the dander to other members of the public. The decision to
carry a concealed firearm in public ~xpases other p~aple to increased
risk of injury or death without their knowl~d~e or control.

• Limiting the likelihood that minor altercations in public will escalate
into fatal shootings.

'The bounty presented data showing that the more guns are carried in public,

the more likely it is that violent crimes will result in death and detailing the

specific risks posed by concealed weapons.

Obviously, the Plaintiffs disagree with the efficacy of the policy to achieve

these goals, and have marshaled evidence challenging conventional wisdom about

the correlation between violence and the. prevalence of handguns. But ours is not
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the forum in which to resolve that debate. Rather, we owe "substantial deference

to the predictive judgments" of legislative bodies° Tu3~ne~ Broad. Sys. Inc. v. FCC,

520 U.S. 180, 195 (1997). "In the context of firearm regulation, the legislature is

`far better equipped than the judiciary' to make sensitive public policy judgments

(within constitutional limits) concerning the dangers in carrying firearms and the

manner to combat those risks." Kachalsky, 701 F.3d at 97 (quoting Tuner Broad.

Sys. Inc. v. FCC, 512 U.S. 622, 665 (1994)). As the Second Circuit aptly

explained, "[i]t is the legislature's jab, not ours, to weigh conflicting evidence and

make policy judgments." Id. at 99; accord Woolla~d, 712 F.3d at 8~ 1. Further, the

test on the first step of intermediate scrutiny only requires that 66th government's

stated objective to be significant, substantial, or important." C'hovan, 735 F.3d at

1139.

The second inquiry in an intermediate scrutiny analysis is whether there is "a

reasonable fit between the challenged regulation and the asserted objective." Id.

First, as the majority properly notes, California does not impose a complete ban on

the carrying of concealed weapons in public. Cal. Renal Cody § 25400. A gun

owner's residence, place of business, and private property are exempt from §

2540Q. Id. at § 25605. Carrying a concealable firearrm within a vehicle is not a

crime if the firearm is within a vehicle and is either locked in the vehicle`s trunk or

in a locked container. ~d. at § 25610. Peace officers, retired officers, military

[~
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personnel, and retired federal officers are permitted to carry concealed weapons.

Id. at §§ 2540, 25455, 2562Q, 25654. Hunters and anglers may carry concealable

firearms while hunting or fishing. Id. at § 25640. Section 25400 does not apply to

transportation of firearms to or from gun shows or similar events, ad. at § 25535,

nor does it apply to people practicing shooting targets at established target ranges,

whether public or private, id. at 25635.8 And, of course, Califo~ia is a "may-

issue" state, in which concealed public carry is allowed with a proper permit. Id. §

t

Because of these exceptions, the California Court of Appeal concluded that

California's concealed catty statutes were "narrowly tailored to protect the public,"

and did "not substantially burden defendant's exercise of his Second Amendment

right." People v. Ellison, 196 Ca1.App.4th 1342, 1351, 12~ Ca1.I~ptr.3d 245, 252

(Cal.App. 2Q 11).

Second, the San Diego bounty "food cause" permit requirement itself dogs

not preclude all carrying of concealed weapons in public. It limits the risk to

public safety by reducing the number of guns in public circulation, but allows

those who will most likely need to defend themselves in public to carry a handgun.

In this way, the licensing scheme is "oriented to the Second Amendment's

8 Carrying a concealable firearm is permitted in a number of other
circumstances. See generally id. at §§ 25450-25650.
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protections." I~achalsky, 701 F.3d at 98. ~f course,-the food cause requirement is

not perfect. IVot everyone who may ultimately need the protection of a handgun

may obtain a permit, and there is a risk that some concealed-carry license holders

may misuse their firearms. but the goad cause requirement does not have to be

perfect; indeed, it is unrealistic to expect any regulatory measure to perfectly solve

the problem to which it is addr~ss~d, especially a problem as complex as gun

violence. ~Zather, under intermediate scrutiny, the challenged regulation must

strike a reasonable balance between the burdened right and the public need. By

granting concealed-carry licenses only to thane who are known to need them for

self-defense, the food cause requirement strikes a reasonable balance between

individuals' interest in self defense and the public's interest in limiting the

proliferation of handguns in public spaces.

When viewed objectively, the San Diega County "gOO~ 6~6~USki99 policy easily

survives intermediate scrutiny. The government has identified significant,

substantial, or important objectives and provided a reasonable fit between the

challenged regulation and the asserted objective. Therefore, even if the Second

Amendment protection were extended to provide a right to cant' concealed

weapons in public, the 66good cause" San Diego County requirement would still

pass canstitutional muster.

~1
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Rather than employing the straightforward methodology prescribed by

Chavan, the majority wanders off in a different labyrinthian path, both in its

analysis of the Second Amendment right at issue and its analysis of the

government regulation in question, In doing so, it conflicts with the Instruction of

the Supreme Court, the holdings of our sister circuits, and our own circuit

precedent. It needlessly intrudes and disrupts valid and constitutional legislative

choices. I must respectfully disagree with its approach.

A

The majority never answers the question as to whether carrying concealed

weapons in public is protected under the Second Amendment. Rather, it engages

in a broader circular inquiry. It first exceeds the bounds of Heller by determining

that the Second Amendment protects at least same conduct outside the homy. It

then reasons that because the Second Amendment protects some conduct outside

the homy, states may not completely prohibit carrying handguns outside the home.

The majority then examines the California regulatory scheme and concludes that,

because California bans open carry in most public areas, it must allow concealed

carry without the necessity of showing good cause. Therefore, it masons, San

Diego Coun9:y's 66goad cause" requirement must be unconstitutional.

1

The majority's logical tapestry quickly unravels under close examination. If
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carrying concealed firearms in public falls outside the Second Amendment's scope,

then nothing not even California's decision to restrict other, protected forms of

carry--can magically endow that conduct with Second Amendment protection°

An analogy to the First l~mendment context illustrates this point. See

Heller, 554 U.S. at 595 (analogizing; the Second Amendment to the First)° There

are, of course, certain types of speech that do not fail within the protection of the

First Amendment, such as child parnagraphy, obscene material without serious

literary, artistic, political, or scientific value, "fighting words," and speech that

materially assists a foreign terrorist organization.9 If a state decided to ban all

protected f first Amendment s~aeech, would that bring child pornography, obscenity,

"fighting words," and material assistance to a foreign terrorist organization under

the protection of the First Amendment? Of course not. However, that is precisely

the flawed reasoning that the majority employs.

The same logic applies in the Second Amendment context. If certain

conduct falls outside the scope of the Second Amendment, thin restrictions on that

conduct are valid, regardless of the regulatory landscape governing different

9See New York v. Fe~be~°, 45~ U.S. 747, 764 (1982) (child pornography};
Roth v. United States, 354 U.S. 476, 4$4 (1957) (obscenity); C`haplinsky v. New
Hatnpshi~e, 315 U.S. 56~, 571-72 (1942) (fighting words); Holder v.
I-Iumanitarian Law I'No~'ect, 130 S. Ct. 270.5, 2722-23 (2010) (material assistance
to terrorists).
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activities. Chester, 62~ F.3d at 680. The majority simply makes up the right out of

whole cloth, or perhaps mare aptly put, no cloth. Regulation of unrelated conduct

cannot create a new right where none existed before

Unsurprisingly, the majority dogs not and cannot—cite any authority that

supports its assertion. It claims that several nineteenth-century sources cited ire

Heller support its proposition. As I have discussed, those sources support no such

proposition. In Chandler, the Louisiana Supreme Court explained that a concealed

weapons ban "interfered with no man's right to carry arms" under the Second

Amendment, which it defined as the right to carry arms 66ITI lll~~ OpA+ll Vit+We99 5 La.

Ann. 4~9, 490 (1850), In Nunn, the CTeor~ia Supreme Court held that 66[a] law

which merely inhibits the wearing of certain weapons in a concealed manner is

valid." 1 Ga. 243, 243 (1846} (emphasis in original); see also id. at 251. In Reid,

the Alabama supreme Court explained that aconcealed-carry ban did not "comp in

collision with the constitution"because it sought to 66promote personal security99 by

"irihibit[ing] the wearing of certain weapons, in such a manner as is calculated to

exert an unhappy influence upon the moral f~~lings of the wearer, by making him

less regardful of the personal security of others." 1 Ala. 612, 617 (184Q)e And

George Chase's ~4me~ican Students' Blackstone notes a consensus that "statutes

prohibiting the carrying of concealed weapons are not in conflict with these

constitutional provisions, since they merely forbid the carrying of arms in a
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particular manner, which is likely to lead to breaches of the peace and provoke to

the commission of crime, rather than contribute to public or personal defence." 1

The Anaerzcan Students' Blackstone ~4 n, l l (George phase ed. 1$84) (emphasis in

original).

l~lthough ail the nineteenth-century cases cited by the majority cautioned

against restrictions on the open carrying of weapons, none ofthem—except the

discredited, outlier Bliss—suggests that restrictions an carrying concealed weapons

implicate the Second l~mendment. See Chandler, 1 La. Ann, at 490; Nunn, 1 Ga.

at 251; Reid, 1 Ala. at 616-17. And nothing in these cases or Chase's Blackstone

even hints that a restriction on carrying concealed weapons would become invalid

if restrictions were placed on open. carry. Rather, they suggest that restrictions on

concealed carry are always valid, while. there are limits to restrictions on open

The majority concedes that it is in conflict with the Second, 'Third, and

fourth Circuits in Duke, Woollard, and I~achalsky. However, it insists that it is in

accord with the Seventh Circuit's decision in Moose. but Moore did not involve a

challenge to the implementation of a "food cause" requirement to carry a

concealed weapon in public. Rather, it was a direct challenge to an Illinois law

banning almost all-forms of carrying a loaded firearm outside the home and did not

involve "narrower, better tailored restrictions" such as the one at issue here. See
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Moose v. Madigan, 708 F.3d 901, 904 (7th Cir. 2013) {Hamilton, J., dissenting

from denial of rehearing en bane).

T'he majority essentially concedes that the Plaintiffs' challenge to San I~i~go

County's "good cause99 policy fails unless we consider California's regulatory

scheme in its entirety. l-~ccordin~ to the majority, the Plaintiffs' challenge "is not

an attack trained on a restriction against concealed carry as such, or viewed.. in

isolation." Rather, the Plaintiffs "target[] the constitutionality of the entire

scheme" of carry regulation ire California. Indeed, if California did not restrict

open carry, Plaintiffs would have no cause far complaint. And, of course, if

California law permitted unrestricted concealed public carry, there would be no

case at all. It is by California statute that loyal Sheriffs are invested with the

discretion to grant concealed carry p~rmitso Plaintiffs' real quarrel is with the

statute. 'Their theory is that the statutory discretion afforded Sheriffs should be

uniformly excised. Thus, by arguing that the Second Amendment compels the

County to interpret "goad cause" to include a general desire to parry a concealed

dun, the Plaintiffs in reality are challenging the constitutionality of the § 26150

goad cause provision. Their proposed remedy of preventing California Counties

from exercising discretion eliminates the statutory "goad cause99 requirement and

transforms it into a "no cause" limitation for the general public. Thus, Plaintiffs'
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complaint and theory necessarily specifically calls into question the

constitutionality of state concealed carry law. Further, by arguing that California is

required to provide some outlet for public carry of handguns, it indirectly

implicates the constitutionality of the entire California firearm regulation scheme.

Although the constitutionality of the entire scheme is at issue, the Plaintiffs

did not name the State of California as a defendant, and the Plaintiffs have not

complied with Fed. IZ. dive P. 5.1. Under that rule, if the state ar one of its agents

is not a party to a federal court proceeding, "[a] party that files a pleading .. .

drawing into question the constitutionality of a ...state statute must promptly99

serve the stag's attorney general with notice of the pleading and the constitutional

question it raises. Fed. IZ. Div. P. 5.1(a). In addition, the district court must certify

to the state's attorney general that the constitutionality of the state statute has been

questioned, and must permit the state to intervene to defend it. Fed. ~Z. Civ. P.

5.1(b), (c)9 2~ LJ.S.C. § 2403. The rule protects the public interest by giving the

state an opportunity to voice its views on the constitutionality of its own statutese

Oklahoma ex gel. Edfnondson v. Pope, 516 F.3d 1214, 1216 (10th Cir. 2008}.

Given the real essence of the Plaintiffs' argument, they were required to

comply with fed. IZ. Civ. P. 5.1. They did not. If we are to consider the

constitutionality of the entire California regulatory scheme, California should have

been afforded an opportunity to defend it. And, to the extent that the majority
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strikes down the. entirety of California firearm regulations, it should have stayed

the mandate to permit a legislative response,. as the Seventh Circuit did in Moore.

1 r . ~~

I must also respectfully disagree with the majority's analysis of the

government regulation at issue, which directly conflicts with our circuit precedent

in Chovan.

1

The majority acknowledges that we, like our sister circuits, employ a

sliding-scale approach, where the level of scrutiny we apply to a challenged law

depends on how severe a burden the law imposes on the "core" of the Second

Amendment guarantee. C'hovan, 735 F.3d at 113; see, e.g., Kachalsky, 701 F.3d

at 93; I~elle~, 670 F.3d at 1257; Ezell, 651 F.3d at 708; Chestet~, 62~ ~.3d at 682;

United States v. Reese, 627 F.3d 792, 801 (10th Cir. 2010}; United States v.

Ma~zzarella, 614 F.3d 85, 96-97 (3d Cir. 2010). but then the majority purports to

take an "alternative approach," which it claims was used in Heller. Under that

alternative approach, the majority rejects any means-ends scrutiny. In dain~ so, it

directly conflicts with Chovan.

Despite whatever ~edi~ree the majority claims for this alternative approach,

we are bound to follow the law of our Circuit. Further, the majority approach has
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(122 of X32)

no support in Heller. The feller ~aurt held only that the I .C. handgun ban was

unconstitutional 66[u]nder any of the standards of scrutiny that we have applied to

enumerated constitutional rights" because "[Jew laws in the history of our Nation

have come close99 to the severity of its restriction. Heller, 554 U.S. at 62~, 629.

The Curt did not expressly reject means-ends scrutiny, and it is extremely

unlikely that the Court rejected by implication such a we11-established method for

assessing the constitutionality of laws. Indeed, by taking care to specifically rule

out rational-basis scrutiny, the court necessarily implied that other, heightened

levels of means-ends scrutiny are appropriate. ,See I-Teller, 554 U.S. at 628 n.27.

The majority suggests that the Heller Court rejected any means-ends

scrutiny when it rejected Justice Brey~r's "interest~balancin~ inquiry°" See 554

LJ.S. at 634-35; id. at 689-90 Greyer, J., dissenting). However, the Caurt did no

such thing. Justice ~reyer's dissent advocated against applying established tiers of

scrutiny, preferring instead to decide case~bymcase whether a challenged law

burdened the Second Amendment at a11. Id. at 6$9 (Breyer, J., dissenting). The

Heller Court dismissed this case-by-base inquiry, noting that 66[w]e know of no

other enumerated constitutional right whose cope protection has been subjected to

a freestanding ̀ interest~balancing' approach." Id. at 634 (emphasis added). ~y

this, the Heller Court did not disavow the mans-ends scrutiny framework for

evaluating burdens on enumerated rights, which has long been a fixture of
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constitutional. rights jurisprudence. See generally Adam Winkler, Scrutinizing the

Second flmetzdment, 105 Il~ich. L. Rev. 6~3 (2007); see also Kachalsky, 701 F,3d

at 99 n.23 (rejecting the argument ghat bbhandgun possession in public has the ring

of an absolute constitutional right99). Rather, the Court meant only that sever

burdens on "core protections" would fail any level of scrutiny and cannot be

excused through the sort of freewheeling interest~balancing approach Justice

greyer proposed. Heller, 554 U.S. at 62~ (66LTnder any of the standards of scrutiny

that we have applied to enumerated constitutional rights, banning from the home

the most preferred firearm in the nation to keep and use for protection of one's

home and family would fail constitutional muster."} (internal quotation marks,

footnote, and citation omitted).

The majority's new alternative approach to establishing the appropriate level

of scrutiny is unsupported in Supreme Court precedent and is in direct conflict with

our Circuit's precedent and the approach taken by our sister cir°cuitse

0

The majority also errs in its alternative intermediate scrutiny analysis. The

majority acknowledges the Chovan second step inquiry as to whether the

gaverninent policy is a reasonable fit between the challenged regulation and the

asserted objective° hut, rather than applying that analysis, it substitutes the

demanding and inappropriate least restrictive means test.

t` rte.
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There is no support for the application of a least restrictive means test in

Chovan, and our sister circuits have repeatedly and emphatically recognized that,

in this context, intermediate scrutiny does not require the least restrictive means

available. See li~asciandaro, 63~ ~.3d at 474 (66[I]nt~rmediate scrutiny does not

require that a regulation_ b~ the least intrusive means of achieving the relevant

government objective, or that there be no burden whatsoever on the individual

right in question."); I~"elle~, 670 F.3d at 1258 (explaining that under intermediate

scrutiny, there must be a tight fit "`that employs not necessarily the lean restrictive

means but . , . a means narrowly tailored to achieve the desired objective"'

(quoting Bd. of Tt~ustees of the State Univ. of N. ~'. v. Fox, 492 U.S. 469, 480

(1989)). In other words, the fit between the good cause requirement and public

safety objectives must be "reasonable, not perfect." Ma~zza~ella, 614 F.3d at 9~.

The majority also rejects Tu~ne~ Broadcasting's admonition to afford

"substantial deference to the predictive judgments" of i~gislative bodies, Tu~ne~°

Broad. Sys. Inc. v. FCC', 520 U.S. 180, 195 (1997), and criticizes our sister

circuits' reliance on Tu~°ner~ B~°oadcasting.

I~owever, 66[i]n the context of firearm regulation, the legislature is ̀ far better

equipped than the judiciary' to make sensitive public policy judgments°"

Kachalsky, 701 lF.3d at 97; see also Duke, 724 F.3d at 436-37; Woolla~d, 712 F.3d

at 8~ 1. 'This advice is particularly apt when we consider the widely-varying state
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and local gun laws that are tailored to particular community needs. What law

enforcement deems a critical restriction in urban areas may not be as important in

rural portions of the country. 'Those sensitive policy assessments are best made by

the respective legislative branches and, when permitted by statute, by local law

enforcement officials.'o

Tur~ne~ B~oadcastang itself provides a sound rejainder to the majority: "Even

in the realm of First Amendment questions where Congress must base its

conclusions upon substantial evidence, deference must be accorded to its findings

as to the harm to be avoided and to the remedial measures adopted for that end,

lest we infringe on traditional legislative authority to make predictive judgments

when enacting nationwide regulatory policy." Turner, 520 U.S. at 196 (emphasis

.~~-~:

Finally, the majority derides the good cause requirement as nothing more

than an arbitrary, overbroad rationing system° In fact, the record supports the

opposite conclusion. The County does not randomly allocate conc~aled~cany

licenses to people regardless of need. Instead, it makes the best prediction possible

loInde~d, the California State Sheriffs Association, the California Police

Chiefs Association, and the California Peace Officers l~ssociation Hate in their

amicus brief that the diversity of communities and regions in California warrants

the exercise of discretion by chief law enforcement ~xecutiv~s to determine, in the

context of the issues presented in their jurisdiction, the circumstances under which

a concealed gun permit should issue.

'~2
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of who actually needs firearms for self defense, and grants concealed carry

lic~nse~ accordingly.11

A careful examination of the narrow questions before us can anly lead to the

conclusion that San I)i~~o bounty's "good cause" policy falls squarely within the

Supreme court's definition of bbpr~sumptively lawful regulatory measures."

Heller, 554 U.S, at 626, 627 n.26, 636. Where is no need to reach any other issue

presented in the case. In dealing a needless, sweeping judicial blow to the public

safety discretion invested in local law enforcement officers and to California's

11 I would also reject the Plaintiffs' alternative equal protection claims.
Their first claim is merely an attempt to bootstrap an equal protection argument to
their Second Amendment claim, so it is mare appropriately analyzed under the
Second Amendment. Cf. Albright v. Olive, ~ 10 U.S. 266, 273 (1994); Oran v.
Barclay, 272 F.3d 1207, 1213, n.3 (9th Cir. 20Q1) (holding that an equal protection
claim was "no mope than a First Amendment claim dressed in equal protection
clothin~99 and was therefore "subsumed by, and co-extensive with99 the former). As
for their "class of one" equal protection claim, the Plaintiffs did not establish a
genuine issue of materiel fact with regard to whether they were situated similarly
to the renewal applicants belonging to the I-~onarary Deputy Sheriff s Association
("HI~SA99}. See Vzllage of YVzllowbrook v. Olech, 528 U.S, 562, 564 (200Q) (per
curiam) (recognizing a "class of one" equal protection claim "where the plaintiff
alleges that she has been intentionally treated differently from. others similarly
situated and that there is no rational basis for the difference in treatment."). The
I~I~SA renewal applicants documented specific threats or otherwise qualified for
renewals, so they were not similarly situated. I would also rej~~t Plaintiffs'
remaining due process and privileges &immunities claims because Plaintiffs failed
to "specifically and distinctly argue [them] in [their] opening brief.99 Greenwood v.
~:A.A., 2~ F.3d 971, 978 (9th fir. 1994).
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carefully constructed (rearm regulatory scheme, the majority opinion conflicts

with Supreme Court authority, the decisions of our sister circuits, and our own

circuit precedent.

I respectfully dissent.

•
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INTRODUCTION

While serious conflicts exist between various Second, Third, and

Fourth Circuit decisions and Peruta v. County of San Diego, 742 F.3d

1144 (9th Cir. 2014), this Court is not the one that must reevaluate

matters. It decided Peruta correctly, and consistently with controlling

precedent. Moreover, Peruta is consistent with this Court’s treatment of

fundamental rights, and longstanding precedent evaluating

discretionary licensing schemes in this area. 

Perhaps recognizing the difficulty of attacking Peruta’s merits,

Defendants and their amici devote substantial space to their personal

opinions of what the law should be, rather than what it is, predicting

mayhem should responsible, law-abiding Californians exercise a

fundamental constitutional right long enjoyed, safely, throughout most

of the country. But this is a court of law, not public policy. Sensibly or

not, the Framers ratified a right to “bear” arms—per the Supreme

Court, a right to carry defensive arms in case of confrontation. 

As for the State, it cannot enter Peruta, which is moot with respect

to any state law. Nor, having successfully fought attempts to be sued in

“good cause” challenges, and having declined to intervene in this case

1
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when invited, could the State enter the litigation to defend its

law—were its law even implicated by the panel’s decision. Manifestly,

that is not the case.

ARGUMENT

I. PERUTA IS FULLY CONSISTENT WITH HELLER.

A. CALIFORNIA IS NOT A “SENSITIVE PLACE.”

Defendants argue that Peruta is inconsistent with District of

Columbia v. Heller, 554 U.S. 570 (2008), because Heller acknowledged

that the government may bar guns from “sensitive places,”id. at 626;

Pet. for Reh’g (“Pet.”) 8-9.

The argument fails. Absent the license at issue, Plaintiffs cannot

carry loaded guns, openly or concealed, “while in any public place or on

any public street in an incorporated city or in any public place or on any 

public street in a prohibited area of unincorporated territory.” Cal.

Penal Code § 25850.  1

Whatever a “sensitive place” may be, it cannot be “any public place”

or “any public street” in any incorporated city, or anywhere else where

“‘[P]rohibited area’ means any place where it is unlawful to1

discharge a weapon.” Cal. Penal Code § 17030.

2
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firing a gun is unlawful absent emergency. Defendants’ argument that

the entire state is a “sensitive place,” lumping in obviously sensitive

places such as airports with “city streets,” Pet. 9, is specious. What good

is a right to “carry weapons in case of confrontation,” Heller, 554 U.S.

at 592, that cannot be exercised on virtually all streets and in virtually

all public places? The exception cannot swallow the rule. 

Moreover, Peruta “does not assess why bans on carrying guns in

sensitive places comport[s] with the Second Amendment,” id. at 9,

because the Supreme Court supplied the explanation, offering that

sensitive place restrictions are presumptively constitutional as

“longstanding” regulations informing the right’s scope. Heller, 554 U.S.

at 626. The Second Amendment is not an all-or-nothing proposition,

guns everywhere, or guns nowhere. Heller did not explain what renders

a place “sensitive,” but “there will be time enough to expound upon the

historical justifications for the exceptions we have mentioned if and

when those exceptions come before us.” Id. at 635. 

Neither Peruta nor this case present a “sensitive place” platform.

The panel thus left undisturbed California’s various “sensitive place”

prohibitions, including bans on gun carrying at gun shows, Cal. Penal

3
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Code § 27330; the State Capitol, legislative and executive offices, and

legislative hearings, Cal. Penal Code § 171c(a)(1); polling places, Cal.

Elections Code § 18544(a); labor pickets, Cal. Penal Code § 17510; and

courtrooms where one’s case is pending, Cal. Penal Code §

171b(b)(2)(B). Nor did the panel disturb Sheriff Prieto’s authority to

“include any reasonable restrictions or conditions that [he] deems

warranted, including restrictions as to the time, place, manner, and

circumstances under which the licensee may carry a [concealable

firearm].” Cal. Penal Code § 26200.

B. THERE IS NO RIGHT TO CARRY GUNS IN ANY PARTICULAR MANNER.

The license Plaintiffs seek allows only concealed carrying. Since

concealed carrying may be banned, Defendants allege that Plaintiffs

fail to state a Second Amendment claim. In other words, Defendants

theorize that the Second Amendment protects only the open carrying of

firearms. Pet. 10. 

This argument misstates both the law and Plaintiffs’ claims. Heller

held that the Second Amendment’s use of “bear arms” includes

concealed carrying: “wear, bear, or carry . . . upon the person or in the

clothing or in a pocket, for the purpose . . . of being armed and ready for

4
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offensive or defensive action in a case of conflict with another person.”

Heller, 554 U.S. at 584 (citation and internal quotation omitted)

(emphasis added). Defendants fail to address this holding.

Just because a right may be exercised in some fashion, does not

mean that it must be so exercised. The state may ban concealed

carrying because it may regulate the manner in which guns are carried.

It may likewise ban open carrying. See, e.g., Tex. Penal Code §

46.035(a). 

Defendants correctly proclaim that “[no] other circuit [has] stated

that a right to concealed carry arises wherever no ability to open carry

exists,” Pet. 12 (emphasis added)—but neither did the panel here issue

any such holding. It held only that the right to carry must be allowed in

some fashion. In no way does that unremarkable holding imply that

the right “arises” depending on legislation; the Second Amendment,

which covers placing guns “in the clothing or in a pocket,” Heller, 554

U.S. at 584, “codified a pre-existing right,” id. at 592. Because the right

is a right to carry arms, generally, Plaintiffs never claimed a right to

carry concealed handguns. See, e.g., Second Amend. Complaint, ¶ 11. 

5
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There is no need to reexamine the history meticulously surveyed by

the panel, which Defendants do not attempt to rebut. Consistent with

the long legal tradition securing the right to carry defensive handguns,

concealed carry prohibitions were approved only where the right to

bear arms was otherwise tolerated, e.g., where open carrying was

allowed. Peruta recounted numerous decisions, 742 F.3d at 1156-61,

and notable scholarly commentators, id. at 1163-65, recounting this

essential rule. And as the panel noted, Heller invoked many of these

same sources.

Defendants’ argument ignores not only Heller’s definition of “bear

arms,” and the overwhelming weight of history, tradition and

precedent; it defies circuit precedent, and the logic of time, place and

manner restrictions. “The protections of the Second Amendment are

subject to the same sort of reasonable restrictions that have been

recognized as limiting, for instance, the First Amendment.” Parker v.

District of Columbia, 478 F.3d 370, 399 (D.C. Cir. 2007), aff’d sub nom

Heller (citing Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989));

see Jackson v. City & Cnty. of San Francisco, No. 12-17803, 2014 U.S.

App. LEXIS 5498 at *13 (9th Cir. March 25, 2014).

6
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Time, place and manner restrictions on protected speech must “leave

open ample alternative channels for communication,” Ward, 491 U.S.

at 791 (quotation omitted), lest they destroy the right. Second

Amendment law follows the same logic. “[F]irearm regulations which

leave open alternative channels for self-defense are less likely to place

a severe burden on the Second Amendment right than those which do

not.” Jackson, 2014 U.S. App. LEXIS 5498 at *13-*14. Every time is a

time subject to restriction, every place is a place, and every manner is a

manner—but that does not mean that all times, places, or manners of

exercising a right may be forbidden concurrently.

The state may regulate the manner in which handguns are carried.

This Court would have no basis for holding that California must allow

the open carrying of handguns.2

C. THE RIGHT TO BEAR ARMS IS NOT LIMITED TO THE HOME.

Nothing in Heller allows that “full prohibitions” on carrying guns in

public “may be presumptively lawful.” Pet. 8. Were it so, Heller would

Defendants’ assertion that the state does not truly ban open2

handgun carrying because it permits the practice outside cities, and in
non-public places such as private residences; or once a violent criminal
attack is imminent, Pet. 10 n.5, is specious. The question is not what
Plaintiffs might do in circumstances not at issue in the case.

7

Case: 11-16255     04/11/2014          ID: 9055947     DktEntry: 85     Page: 14 of 31



not have described as presumptively lawful prohibitions against the

carrying of guns into discrete “sensitive places.” Heller, 554 U.S. at 626. 

Nor does “defense of hearth and home,” id. at 635, constitute the

Second Amendment’s “core,” let alone to the point where the right is

practically meaningless in public. Heller must be read carefully. Three

times, it succinctly describes the Second Amendment’s “core” interest,

to wit: (1) the Second Amendment’s “core lawful purpose [is] self-

defense,” id. at 630; (2) “Individual self-defense . . . was the central

component of the right itself,” id. at 599; (3) “the inherent right of

self-defense has been central to the Second Amendment right.” Id. at

628. Nothing in these terse definitions of the Second Amendment’s

“core” limits the self-defense interest to the home.3

Other courts’ efforts to drag the core inside “hearth and home” via

an unduly extended elliptical quotation prove incompatible with

Heller’s logic. The Second and Fourth Circuits, for example, cite Heller

Defendants’ theory that United States v. Chovan, 735 F.3d 11273

(9th Cir. 2013), limited the Second Amendment’s “core” to home
defense thus fails. Moreover, any such limitation in Chovan would be
dictum, as that case neither concerned, let alone explored or saw
briefed, the Second Amendment’s public application.

8
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at pages 634-35 for the home-core proposition. Woollard v. Gallagher,

712 F.3d 865, 874 (4th Cir. 2013); Kachalsky v. Cnty. of Westchester,

701 F.3d 81, 93 (2d Cir. 2012). These courts apparently extract “core”

from the majority’s response to Justice Breyer’s dissent: “[w]e know of

no other enumerated constitutional right whose core protection has

been subjected to a freestanding ‘interest-balancing’ approach.” Heller,

554 U.S. at 634 (emphasis added). To this use of “core,” the courts

appended language borrowed from the lengthy paragraph’s end, that

“whatever else it leaves to future evaluation, [the Second Amendment]

surely elevates above all other interests the right of law-abiding,

responsible citizens to use arms in defense of hearth and home.” Id. at

635. But Heller may not be fairly read to suggest that interest-

balancing inquiries may be substituted for “the scope [the Second

Amendment was] understood to have when the people adopted [it],” id.

at 634-35—the theory rejected in the context of the lower court’s

elliptical citation—whenever the arms at issue are outside the home. 

Indeed, “in [Heller], we held that the Second Amendment protects

the right to keep and bear arms for the purpose of self-defense, and we

struck down a District of Columbia law that banned the possession of

9
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handguns in the home.” McDonald v. City of Chicago, 130 S. Ct. 3020,

3026 (2010). The syntax is clear: the holding, relating to self-defense,

was applied in a factual setting arising inside the home—the home

setting did not define the right. Cf. State v. Blocker, 291 Or. 255,259,

630 P.2d 824, 825-26 (1981).

The “policy choices [taken] off the table” by the Second Amendment

“include the absolute prohibition of handguns held and used for

self-defense in the home.” Heller, 554 U.S. at 636 (emphasis added).

That the “the need for defense of self, family, and property is most

acute” in the home, id. at 628 (emphasis added), and that the Second

Amendment right is secured “most notably for self-defense within the

home,” McDonald, 130 S. Ct. at 3044 (emphasis added), exclude the

possibility that the right is limited to the home. 

II. THE PANEL CORRECTLY DETERMINED, CONSISTENT WITH CIRCUIT

PRECEDENT, THAT DEFENDANTS’ “GOOD CAUSE” POLICY DESTROYS

THE RIGHT TO BEAR ARMS.

Defendants claim that “[n]o other circuit court, including the

Seventh, has determined a Second Amendment right can be ‘totally

destroyed’ where there are available legal avenues for exactly that

conduct.’” Pet. 12.

10
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But neither did the panel so hold. Rather, the panel found—and this

much is unassailable—that 

[i]n California, the only way that the typical responsible, law-abiding
citizen can carry a weapon in public for the lawful purpose of
self-defense is with a concealed-carry permit. And, in San Diego
County, that option has been taken off the table.

Peruta, 742 F.3d at 1169. 

So too is the option off the table for Yolo County residents. How else

may Plaintiffs engage in “exactly that conduct,” Pet. 12—carrying

defensive handguns in Davis, California? It is no answer to assert that

Plaintiffs might carry guns in the middle of nowhere, or in their homes 

and offices. Pet. 10 n.5. Plaintiffs may also carry handguns in public in

44 states, but the issue here is California.

Defendants err in claiming that Peruta’s “total destruction” approach

conflicts with United States v. Chovan, 735 F.3d 1127 (9th Cir. 2013).

Without citing Peruta, this Court just explained that the “total

destruction” approach is fully consistent with Chovan:

A law that imposes such a severe restriction on the core right of
self-defense that it “amounts to a destruction of the [Second
Amendment] right,” is unconstitutional under any level of scrutiny.
By contrast, if a challenged law does not implicate a core Second
Amendment right, or does not place a substantial burden on the
Second Amendment right, we may apply intermediate scrutiny.

11
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Jackson, 2014 U.S. App. LEXIS 5498, at *14 (citing Chovan, 735 F.3d

at 1138-39) (quotation and other citations omitted).

As the panel correctly noted, Heller dispensed with means-ends

scrutiny in striking down Washington, D.C.’s handgun and functional

firearms bans. Peruta, 742 F.3d at 1168. Thus, had Chovan held that

means-ends scrutiny is required in all Second Amendment cases

without exception, Chovan, not Peruta (or now, Jackson), would be the

decision requiring rehearing. But Chovan contained no such holding.

To the contrary, Chovan’s allows that means-ends scrutiny must be

avoided at “step one” if the regulation does not implicate conduct

secured by the Second Amendment. Chovan, 735 F.3d at 1136. And

Chovan did not overrule United States v. Vongxay, 594 F.3d 1111 (9th

Cir. 2010), which utilized no standard of review to uphold the federal

felon-in-possession ban, 18 U.S.C. § 922(g)(1), as presumptively lawful.

The concept that a right is destroyed when no one may exercise it

absent special dispensation, or when the law presumes that people may

not engage in the protected activity, is hardly novel. Cf. Speiser v.

Randall, 357 U.S. 513, 526 (1958); Staub v. City of Baxley, 355 U.S.

313, 322 (1958). Courts have long applied this rule in securing state

12
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constitutional protections of the right to bear arms. Michigan’s

Supreme Court struck down a state law leaving to a Sheriff’s discretion

the licensing of handgun possession by immigrants. “The exercise of a

right guaranteed by the Constitution cannot be made subject to the will

of the sheriff.” People v. Zerillo, 189 N.W. 927, 928 (Mich. 1922). “The

[provision] making it a crime for an unnaturalized, foreign-born

resident to possess a revolver, unless so permitted by the sheriff,

contravenes the guaranty of such right in the Constitution of the State

and is void.” Id.

Directly on-point, Indiana’s intermediate appellate court rejected a

licensing official’s claim that a “proper reason” requirement allowed

him discretion to deny handgun carry license applications. The official

lacked “the power and duty to subjectively evaluate an assignment of

‘self-defense’ as a reason for desiring a license and the ability to grant

or deny the license upon the basis of whether the applicant ‘needed’ to

defend himself.” Schubert v. DeBard, 398 N.E.2d 1339, 1341 (Ind. Ct.

App. 1980).

Such an approach contravenes the essential nature of the
constitutional guarantee. It would supplant a right with a mere
administrative privilege which might be withheld simply on the
basis that such matters as the use of firearms are better left to the

13
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organized military and police forces even where defense of the
individual citizen is involved.

Id. (footnote omitted); see also Mosby v. Devine, 851 A.2d 1031, 1047

(R.I. 2004). The Second Circuit, in upholding a handgun carry licensing

scheme that rejects self-defense as “proper cause” to exercise the right,

at least identified (though it misapplied) the same principle:

Heller stands for the rather unremarkable proposition that where a
state regulation is entirely inconsistent with the protections afforded
by an enumerated right—as understood through that right’s text,
history, and tradition—it is an exercise in futility to apply
means-end scrutiny.

Kachalsky, 701 F.3d at 89 n.9.

Indeed, this Court has recently embraced Peruta’s right-destruction

analysis in the context of securing another controversial right.

“Allowing a physician to decide if abortion is medically necessary is not

the same as allowing a woman to decide whether to carry her own

pregnancy to term.” Isaacson v. Horne, 716 F.3d 1213, 1217 (9th Cir.

2013). Peruta could be summarized as “allowing a Sheriff to decide if

carrying a gun is necessary is not the same as allowing an individual to

decide whether to carry her own gun for self-defense.”
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Rejecting Arizona’s law requiring “medical necessity” for abortions

past 20 weeks of gestational life, this Court offered that “regulations

involve limitations as to the mode and manner of abortion, not

preclusion of the choice to terminate a pregnancy altogether.” Id.

Referencing the abortion right’s “undue burden”/“substantial obstacle”

standard of review, this Court specifically rejected utilizing means-ends

scrutiny, favoring Heller/Peruta-style destruction. Id. at 1225.

III. CALIFORNIA LACKS STANDING TO ENTER DISPUTES CONCERNING

COUNTY SHERIFF POLICIES.

Plaintiffs are constrained to address California’s efforts to intervene

here and in Peruta. California lacks standing, as a matter of both

causation and redressability. And while the parties’ past litigation

conduct cannot manufacture jurisdiction, Ins. Corp. of Ir. v. Compagnie

Des Bauxites De Guinee, 456 U.S. 694, 701-02 (1982), judicial estoppel

can establish the predicate facts that determine jurisdiction, or the

absence thereof. Having successfully argued that its officers play no

role in establishing or administering concealed carry licensing policies,

the state cannot now assert that decisions addressing those policies

injure the state or control its conduct.
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State law entrusts to sheriffs and police chiefs exclusive authority

over concealed carry licensing policies. Cal. Penal Code §§ 26160,

26202. The panel’s decisions here and in Peruta both addressed only

the licensing policies of county sheriffs. Some California sheriffs’

policies already consider the self-defense interest “good cause.” For

example, this case was mooted as to former Sacramento County Sheriff

McGinness, upon the reformation of that county’s policies and the

granting of concealed carry permits to former plaintiffs Deanna Sykes

and Andrew Witham, among many others. For his part, Sheriff Gore

has decided to join his defense-friendly colleagues, or at least to

acquiesce in this Court’s decision. Even were Peruta vacated tomorrow,

neither this Court nor the state could do anything to keep Gore from

printing permits to all otherwise-qualified comers. The Peruta dispute

is moot.

Plaintiffs here challenged the “good cause” statute, and its

application by Sheriff Prieto. And unlike in Peruta, 741 F.3d at 1196

(Thomas, J., dissenting), Plaintiffs here filed, served and even emailed

to the state the required notice of claim of unconstitutionality, see Dkt.

57. Had the panel reached Plaintiffs’ facial challenge, the state’s
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decision to sleep on its rights would be consequential. See Fed. R. Civ.

P. 5.1(c) (60 day waiting period). But the panel reached only Sheriff

Prieto’s policies, leaving the state without an interest in the outcome.

The state’s lack of interest in these cases is confirmed as a matter of

judicial estoppel, considering how hard the state fought to be dismissed

from previous “good cause” challenges. Judicial estoppel “protect[s] the

integrity of the judicial process by prohibiting parties from deliberately

changing positions according to the exigencies of the moment.” Ah Quin

v. County of Kauai DOT, 733 F.3d 267, 270 (9th Cir. 2013) (quotation

omitted). The doctrine looks to 

whether (1) a party’s later position is clearly inconsistent with its
earlier position, (2) the first court accepted the advanced position,
and (3) the party seeking to assert an inconsistent position would
obtain an unfair advantage or impose an unfair detriment on the
opposing party if not estopped.

Malaney v. UAL Corp., No. 12-15182, 2014 U.S. App. LEXIS 880, at

*15 (9th Cir. Jan. 16, 2014) (citation omitted).

California’s Attorney General and Firearms Director both obtained

dismissal from a previous “good cause” challenge for lack of standing.

Mehl v. Blanas, No. Civ. S. 03-2682, Dkt. 17 (E.D.Cal. Sep. 3, 2004),

aff’d, 532 Fed. Appx. 752 (9th Cir. 2013). The state’s arguments to this
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Court are illuminating. 

[A]s a threshold matter, appellants’ applications for CCW licenses
were denied by [the Sheriff], not the Attorney General. Accordingly,
appellants . . . cannot establish federal jurisdiction to litigate the
constitutionality of the CCW licensing statutes against the Attorney
General.

Brief for Attorney General Lockyer, Mehl v. Blanas, No. 08-15773, Dkt.

13, at 1-2 (footnote omitted).4

“[T]he Attorney General has no statutory authority to grant, deny or

revoke CCW licenses. Only sheriffs and chiefs of police are authorized

to perform these functions.” Id. at 41 (citation omitted). While the State

may be heard to defend the constitutionality of its laws, 

[t]his Court has been very clear that suits cannot be brought in
federal court against an attorney general to challenge the validity of
statutes that he has no authority to enforce because there is no
Article III jurisdiction and because the action would be barred by the
Eleventh Amendment.

Id. at 41-42. “Since only sheriffs and chiefs of police have authority

under the CCW statutes to grant, deny or revoke licenses, Applicants

cannot establish Article III jurisdiction over the Attorney General with

Plaintiffs had earlier dismissed their appeal against the Firearms4

Director.
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regard to their facial challenges to the validity of the statutes . . . .” Id.

at 42.

Applicants’ alleged harm comes from exercise of prerogatives vested
by law in the Sheriff exclusively, and thus the only effective remedy
for any ostensible deprivation of rights would have to be directed to
the Sheriff.

Id. at 43-44.

The state’s arguments have shifted 180 degrees, but it prevailed in

its earlier course. Allowing it to now claim authority over county

licensing policies would unfairly prejudice Plaintiffs, who are entitled to

know of their elected officials’ responsibilities in this area, and who

could have named the Attorney General or other state officials directly

had the latter taken a different position. 

IV. POLICY ARGUMENTS ARE IRRELEVANT.

The constitutional issues here do not turn on whether carrying guns

for self-defense is a good idea. “Heller specifically renounced an

approach that would base the constitutionality of gun-control

regulations on judicial estimations of the extent to which each

regulation is likely to reduce such crime.” Nordyke v. King, 644 F.3d

776, 784, vacated, 664 F.3d 774 (9th Cir. 2011). Courts may not
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“constrict the scope of the Second Amendment in situations where they

believe the right is too dangerous.” Id.

The right to keep and bear arms . . . is not the only constitutional
right that has controversial public safety implications. All of the
constitutional provisions that impose restrictions on law
enforcement and on the prosecution of crimes fall into the same
category.

McDonald, 130 S. Ct. at 3045 (citations omitted). 

Indeed, many constitutional policies are to some extent

controversial. Plaintiffs could doubtless muster a militia of learned

economists to attack the Sixteenth Amendment’s underlying policies,

but the Internal Revenue Code would remain constitutional. True,

“miscalculat[ing] as to Second Amendment rights” might wrongly

disarm individuals, leaving them vulnerable to “some unspeakably

tragic act of mayhem.” United States v. Masciandaro, 638 F.3d 458, 475

(4th Cir. 2011). But the Second Amendment does not “require judges to

assess the costs and benefits of firearms restrictions and thus to make

difficult empirical judgments in an area in which they lack expertise.”

McDonald, 130 S. Ct. at 3050.

In any event, Plaintiffs have already addressed all of the policy

arguments. See Reply Br. 24-28. So have the other parties and amici,
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here and in Peruta. Suffice it to say, Plaintiffs can match Defendants

and their amici, study for study, statistic for statistic, anecdote for

anecdote. And notwithstanding the same hysteria that attended the

outcome of Moore v. Madigan, 702 F.3d 933 (7th Cir. 2012), the

Chicago River has not turned to blood. Crime declined in the Second

City,  where law-abiding citizens now defend themselves with guns,  as5 6

they routinely do elsewhere.7

The answer to whether on balance, carrying guns does more good

than harm, is one that the People may constitutionalize. Courts must

respect, not second-guess, that decision.

“CPD: 2014 sees lowest 1st-quarter murder total in 56 years,”5

WLS ABC-7, available at http://abclocal.go.com/wls/story?section=
news/local/chicago_news&id=9487263 (last visited Apr. 11, 2014).

Carlos Sadovi & Peter Nickeas, “Cops: No charges for man with6

concealed carry permit who fired at armed male,” Chicago Tribune,
April 5, 2014, available at: http://www.chicagotribune.com/
news/local/breaking/chi-cops-no-charges-for-man-with-concealed-carry-
permit-who-fired-at-armed-male-20140405,0,2472485.story (last visited
Apr. 11, 2014).

“The pistol-toting 'Angel of Mercy' that saved a driver from an7

angry Detroit mob,” Fox 2 Detroit, available at: http://www.
myfoxdetroit.com/story/25196717/the-pistol-toting-angel-of-mercy-that-
saved-a-driver-from-an-angry-detroit-mob#ixzz2ydXmyCMZ (last
visited Apr. 11, 2014).
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CONCLUSION

The petition for rehearing en banc should be denied.

   Dated: April 11, 2014    Respectfully Submitted,
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