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I.

INTRODUCTION

Throughout the course of the Petition for Panel Rehearing or Rehearing en

Banc, Defendant/Appellee City of San Diego (the City) attempts to demonstrate

various deviations from prior precedent and resulting intra- and inter-circuit

conflicts as well as misapplication of the standard of review and causation analysis.

The City’s arguments regarding variations from prior precedent are all

meritless. It is clear from a review of the pertinent authorities that the panel in this

case followed past precedent in the Ninth Circuit, precedent that has stressed great

restraint in granting summary judgment to defendants in excessive force cases.

Smith v. City of Hemet 394 F.3d 689, 701 (9th Cir. 2005) (en banc). It is also clear

the City’s misapprehension of the standard of review and the standard for

municipal causation led to its additional assignments of error, which are of no

moment.

Therefore, the panel and the entire Court should deny rehearing by the panel

and en banc, respectively.

II.

LEGAL STANDARD

A party may file a petition for panel rehearing and/or en banc rehearing

within 14 days after entry of judgment, or such other time as the Court permits.
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Fed. R. App. P. 35(c); 40(a)(1). A party seeking panel rehearing must demonstrate

that the panel “overlooked or misapprehended” certain points of law or fact. Fed.

R. App. P. 40(a)(2).

A party seeking rehearing en banc must demonstrate that (1) rehearing is

“necessary to secure or maintain uniformity” of the Ninth Circuit’s decisions; or

(2) that the case involves “a question of exceptional importance.” Fed. R. App. P.

35(a).

III.

REHEARING IS UNWARRANTED

The City asserts that the panel’s opinion deviated from well-established

precedents, that the panel improperly viewed the facts in hindsight, and that the

panel erroneously concluded Lowry had demonstrated causation. For the following

reasons, there is no basis for rehearing.

A. There have been no deviations from well-established precedents.

In asserting that the panel deviated from well-established precedents, the

City asserts the panel (1) announced a new rule that the use of police service dogs

constitutes severe force; (2) disregarded the inherently dangerous nature of

burglary and attendant presumptions; (3) disregarded the idea that failure to

respond to a police officer’s orders constitutes evasion; and (4) required police

officers to use less intrusive tactics.
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The fundamental backdrop for any excessive force inquiry comes from

Graham v. Connor, 490 U.S. 386 (1989): “Determining whether the force used to

effect a particular seizure is ‘reasonable’ under the Fourth Amendment requires a

careful balancing of ‘“the nature and quality of the intrusion on the individual's

Fourth Amendment interests”’ against the countervailing governmental interests at

stake.” Id. at 396 (quoting Tennessee v. Garner, 471 U.S. 1, 8 (1985)). This

requires an assessment of “the facts and circumstances of each particular case,

including the severity of the crime at issue, whether the suspect poses an

immediate threat to the safety of the officers or others, and whether he is actively

resisting arrest or attempting to evade arrest by flight.” Id.

1. The City incorrectly construes prior circuit law to prohibit consideration of the
potential harm caused by a particular use of force.

In faulting the panel’s analysis, the City asserts that there is no precedential

support for considering the potential harm that can be caused by a particular use of

force as opposed to the harm actually inflicted. However, in 1994, the Ninth

Circuit held that in order “[t]o assess the gravity of a particular intrusion on Fourth

Amendment rights, the factfinder must evaluate the type and amount of force

inflicted.” Chew v. Gates, 27 F.3d 1432, 1440 (9th Cir. 1994) (emphasis added).

This was derived from the Supreme Court’s mandate in Graham to evaluate “‘the

nature and quality of the intrusion on the individual’s Fourth Amendment

interests.’” Chew, 27 F.3d at 1440 (quoting Graham, 490 U.S. at 396). The term
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“nature” requires reference to the kind or type of force being used, and as the panel

noted, analysis of the type of force used helps to ensure vindication of the

deterrence policy behind 42 U.S.C. § 1983. Lowry v. City of San Diego, No. 13-

56141, slip op. at 11-12 (9th Cir. Apr. 1, 2016). Thus, not only is the amount of

harm actually inflicted relevant, but so is objective consideration of the

characteristics of the type of force being used.

This analysis was present in every case cited by the City to the contrary. In

Chew, the court began by describing the actual force used. Chew, 27 F.3d at 1441.

However, it went on to discuss the training of the police dogs at issue as well as the

ability of officers to control such dogs in hypothetical situations, thus turning the

focus to a description of the type of force being used. Id.

In Miller v. Clark County, 340 F.3d 959 (9th Cir. 2003), the panel

considered the dog’s training and potential for causing serious harm. Id. at 964.

Even when evaluating the duration of the particular bite in that case, the court

noted that such a duration “might cause a suspect pain and bodily injury,” thus

demonstrating a focus on the potential outcomes in addition to the actual outcome.

Id.

Finally in Smith, the en banc court discussed the Hemet Police Department’s

(HPD) policies on the use of force and the fact that the HPD classified the use of a

police service dog as “intermediate force,” which for the HPD fell just short of
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deadly force. Id. at 701-02. Again, such analysis demonstrates the court’s focus not

just on the specific force used in the given instance, but on the general type of such

force used. It further demonstrates that the Court as a whole has already addressed

this issue implicitly en banc.

As to the cases the City cites from other circuits that it claims contradict the

Ninth Circuit’s approach, those cases focus their inquiry on the degree of force

used, but none of them stand for the proposition that simultaneous focus on the

type of force used is inappropriate.

Moving on, the City makes far too much of the panel’s opinion, asserting

that in this case the panel has held that the use of police dogs is always severe

force. In this case, the panel began by noting that the district court erroneously

analyzed the nature and quality of the intrusion by failing to consider the type of

force used. Lowry, slip op. at 10. The panel then elaborated on why the dual

analysis was required and how it was to be conducted. Id. at 10-12. The panel

concluded, “When we consider both the type and the amount of force used against

Lowry and draw all inferences in her favor, we have little trouble concluding that

the intrusion on Lowry’s Fourth Amendment rights was severe.” Id. at 12

(emphasis added). Thus, the panel made clear that the force was to be considered

severe under a summary judgment, which required the Court to accept Lowry’s

version of events; the panel went on to state, a “reasonable juror could conclude
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that releasing Bak into the suite posed a high risk of severe harm to any individual

present.” Id. at 13. This was not a determination on the merits as a matter of law,

but a determination that the issue must be submitted to a jury.

2. The City incorrectly relies on the notion that burglary is so inherently dangerous
that police officers can presume that a hidden suspect is present and poses a threat.

The City asserts that the panel erred by failing to consider burglary an

inherently dangerous crime and by failing to presume a burglary suspect is

dangerous. However, no case law has ever supported such inflexible ideas in the

context of excessive force. Rather, the basic precept of excessive force analysis is

that the court must make a “highly fact-intensive” inquiry into reasonableness, a

“task for which there are no per se rules.” Torres v. City of Madera, 648 F.3d

1119, 1124 (9th Cir. 2011) (emphasis added) (citing Scott v. Harris, 550 U.S. 372,

383 (2007)). Thus, at the outset, the City’s suggestion that officers are entitled to

certain presumptions is antagonistic to the fundamental reasonableness inquiry.

The City places great reliance on Sandoval v. Las Vegas Metro. Police

Dep’t, 756 F.3d 1154 (9th Cir. 2014), in which the court sought to distinguish

burglary from the lesser included offense of prowling to demonstrate that prowling

was not a violent crime. Id. at 1163. In doing so, the court reasoned that the

Supreme Court, in James v. United States, 550 U.S. 192 (2006), overruled by

Johnson v. United States, 135 S. Ct. 2551 (2015), had held that burglary carried an

inherent risk of violence. However, there are several problems with the City’s

  Case: 13-56141, 06/08/2016, ID: 10007691, DktEntry: 45-1, Page 10 of 20



7

reliance on Sandoval and the Supreme Court cases the City cited.

First, the court in Sandoval was not confronted with facts demonstrating

burglary. Indeed, the court found there was no probable cause to believe a burglary

or attempted burglary occurred. Sandoval, 756 F.3d at 1162-63. Instead, the court

used burglary as an analytical device, making no effort to thoroughly examine the

question of whether burglary is “inherently dangerous”; this makes sense

considering the court was not squarely confronted with that issue but instead only

trying to explain the dissimilarity of prowling. Id. at 1163.

Second, and perhaps more importantly, James was specifically overruled by

the Supreme Court’s decision in Johnson, 135 S. Ct. at 2563, as was Sykes v.

United States, 564 U.S. 1 (2011), on which the City also relies. Both cases

fundamentally relied on an analysis anchored in an unconstitutionally vague

statute, the federal Armed Criminal Career Act (ACCA). Thus, the entire basis of

the Sandoval court’s reasoning has been undermined.

Nonetheless, even considering its merits, James dealt with deciding whether

burglary constituted a “violent felony” under the ACCA. 550 U.S. at 195-96. But

surely no one would seriously argue that analysis of the Congressional intent

behind the ACCA should have any bearing on the constitutional question of

whether an objectively reasonable police officer may consider burglary to be

inherently dangerous in determining what quantum of force to use. Indeed, the
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attempt to create bright-line rules of the sort often found in legislation such as the

ACCA flies in the face of the fact-specific nature of the Fourth Amendment

inquiry. Torres, 648 F.3d at 1124.

Frunz v. City of Tacoma, 468 F.3d 1141 (9th Cir. 2006) also is of no

assistance to the City. Frunz reasoned, “Normally, when officers suspect a

burglary in progress, they have no idea who might be inside and may reasonably

assume that the suspects will, if confronted, flee or offer armed resistance.” Id. at

1145. There are two important observations to be made. First, this language refers

to the “normal” situation—there is no indication the court was trying to establish

some maxim or presumption, and there are plenty of reasons to consider the facts

in this case as anything but “normal.” Moreover, immediately after making the

statement, the court recognized the facts before it as exceptional rather than

normal, immediately demonstrating the lack of presumptive power in the

statement. Id. at 1145.

Additionally, as the panel recognized here, Frunz did not concern the

reasonableness of police use of force, but instead it focused on whether a particular

exception to the warrant requirement was present—that is, the case didn’t deal with

unreasonable seizure, but instead it dealt with unreasonable search. See Lowry, slip

op. at 19, n.7.
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3.Lowry’s failure to respond to police warnings did not constitute active resistance
or evidence of attempted flight.

The Court did not erroneously discount Lowry’s failure to respond to

warnings as evidence that she was attempting to evade arrest. Rather, the court

reasoned that “a reasonable jury would not necessarily be compelled to draw such

an inference.” Lowry, slip op. at 17. However, in any event, as the panel reasoned,

Ninth Circuit precedent does not support a serious use of force in cases with

significantly more damaging facts than this case. See, e.g., Glenn v. Washington

Cnty., 673 F.3d 864, 875 (9th Cir. 2011) (holding possession of pocketknife and

refusal to put it down insufficient to justify use of beanbag gun); Smith, 394 F.3d at

703 (holding that refusal to remove hands from pockets and entry into home after

being ordered not to did not warrant use of various forms of force, including police

canine).

The City’s citations to argue the contrary do not lend the City support. In

Doerle v. Rutherford, 272 F.3d 1272 (9th Cir. 2001), the officer never warned the

plaintiff of the imminent use of force, and ultimately, the court reversed,

remanding the case for trial. Id. at 1283-84, 86. The facts in Doerle are at best

helpful to Lowry because they support reversal in the event the finder of fact were

to determine no warnings were given, as Lowry argued in her opening brief. (App.

Op. Brief 12.)
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The facts of Miller v. Clark County, 340 F.3d 959 (9th Cir. 2003) are highly

distinguishable. There, the plaintiff was wanted for felony evasion and ran into

darkened woods near his home. Id. at 959-60. Additionally, the opinion dealt with

a post-trial appeal, so the standard of review was entirely different than on

summary judgment, requiring review of factual findings for clear error. Id. at 963.

Finally, Robinette v. Barnes, 854 F.2d 909 (6th Cir. 1988) is distinguishable

and of marginal utility for multiple reasons. First, factually speaking, although

Robinette involved a late-night commercial burglary alarm, officers arriving on

scene found broken glass—signs of forced entry—and actually saw the suspect

looking out at them from inside. Id. at 911. These facts make Robinette’s presence

at the property less likely to be legal and his failure to respond to subsequent police

canine warnings more likely to constitute active resistance.

However, perhaps more importantly, the Ninth Circuit does not approve of

Robinette. Indeed, in 1994, the Ninth Circuit observed, “We are certain that

Robinette is not consistent with the law of this circuit today.” Chew, 27 F.3d at

1447. There is no reason to think this view has changed. Not only did the Ninth

Circuit disapprove of Robinette’s outcome, but the Ninth Circuit also noted that

Robinette was decided before Graham and had used an incorrect analysis to reach

its result. Id. at 1443, n.10.
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As for the remainder of the City’s citations, these are to unpublished district

court cases, which have no precedential value and do not warrant discussion.

4.The panel correctly relied on the long-standing analysis of less intrusive means to
balance the Graham factors.

In its final assignment of error in the Graham analysis, the City asserts that

the panel announced a new rule requiring the use of less intrusive tactics. However,

the panel simply observed that less intrusive tactics should be considered in the

reasonableness calculation. See Lowry, slip op. at 22-23. The panel relied on the

long-standing rule in the Ninth Circuit that available less intrusive tactics may

demonstrate that use of a particular force is unreasonable. Id. at 23.

Additionally, it must be borne in mind that, unlike Miller, which rejected on-

lead searching by the officer in the context of the particular case, 340 F.3d at 968,

this case involves consideration of the City’s overall policies on the use of police

canines. As such, analysis of less intrusive means in this case requires a focused

consideration of the institutional options that were available to the City in deciding

if and how to use police canines. See Chew, 27 F.3d at 1445-46. The distinction is

important because in Chew the court reasoned that the even where an officer’s

actions are found to be reasonable, the employing municipal entity could still be

held liable for requiring an officer to act within a limited set of unreasonable

options—that is, for the implementation of an unconstitutional policy. Id. at 1445.

  Case: 13-56141, 06/08/2016, ID: 10007691, DktEntry: 45-1, Page 15 of 20



12

Thus, liability in this case does not necessarily mean that Sergeant Nulton

should have chosen a different means, or even that he had other such choices;

rather, liability in this case means that the City’s policy of violent, life-endangering

bite-and-hold tactics caused the constitutional violation. Such considerations do

not require snap judgments, but they instead may appropriately be viewed in

historical context to determine whether existing policy is constitutional in light of

other available feasible options.

Finally, en banc consideration would be inappropriate, regardless of whether

there are any circuit conflicts. In Smith, an en banc case, the court expressly

endorsed the analysis of less intrusive alternatives as part of the Graham analysis.

394 F.3d at 703. As such, further consideration by this court is inappropriate.

B. The panel did not engage in the use of the 20/20 vision of hindsight.

Conflating two entirely different legal concepts, the City argues for the first

time that the Court misapplied the law by viewing the facts in the light most

favorable to Lowry. The classic standard of review used in every appellate case

reviewing summary judgment calls for viewing the facts in the light most favorable

to the nonmoving party. See Szajer v. City of Los Angeles, 632 F.3d 607, 610 (9th

Cir. 2011). On the other hand, Graham states, “The ‘reasonableness’ of a particular

use of force must be judged from the perspective of a reasonable officer on the

scene, rather than with the 20/20 vision of hindsight.” 490 U.S. at 396 (citing Terry
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v. Ohio, 392 U.S.1, 20-22 (1968)). There is no conflict between the two.

The standard of review determines the weight to afford facts on review. In

this case, the standard of review instructs the reviewing court to view all facts in

the light most favorable to Lowry, at least where there are genuine disputes. On the

other hand, Graham instructs that the reasonableness of Sergeant Nulton’s actions

is to be judged in the moments leading up to the release of his canine, rather than

in hindsight. However, as in this case, there are often serious disputes about what

facts the officer actually observed at the scene. Graham does not require the court

to throw out factual disputes and simply accept the officer’s testimony as true.

Rather, Graham in conjunction with the standard of review instructs the court to

view the facts as the non-moving party does, but to judge them from the

perspective of a reasonable officer at the time.

In short, the panel applied the Graham factors correctly in conjunction with

the standard of review, and the City’s argument is frivolous.

C. The panel correctly found causation under Monell.

The City’s arguments regarding Monell liability are also largely frivolous.

First, the City argues that the panel erred in finding that the City had a “bite-and-

hold policy.” However, the panel made no such finding, which one would expect

considering appellate courts do not ordinarily find facts. This is not to say the

record doesn’t clearly support such a finding—it does. (See ER 154-159, 319-325.)
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The City also argues that the panel erroneously concluded that the City’s

policies were the moving force behind the constitutional violation. However, the

Amended Answer specifically states, “Defendant admits that . . . Sergeant Nulton

deployed a police services dog in conformity with the official policies and

procedures adopted by the San Diego Police Department . . . .” (ER 398 (emphasis

added).) Thus, the reality is that for causation purposes, the actual content of the

policies does not matter. What matters is that the City admitted the entire course of

conduct involving the police canine occurred because of its policies. The existence

of these formally adopted policies is sufficient in and of itself to warrant liability.

Thompson v. City of Los Angeles, 885 F.2d 1439, 1443 (9th Cir. 1989). However,

again to the extent there is concern, the evidence in the record clearly supports a

finding that the “bite-and-hold policy” was the moving force behind the

constitutional violation. (See ER 154-177, 182-183, 185-188.)

The City’s further arguments regarding failure to train can be disposed of by

simply noting that this case does not involve allegations of failure to train, which

renders the City’s analysis superfluous and irrelevant.

IV.

CONCLUSION

Based on the foregoing discussion, Plaintiff-Appellant Sara Lowry

respectfully requests this Court reverse the district court’s order granting the City

  Case: 13-56141, 06/08/2016, ID: 10007691, DktEntry: 45-1, Page 18 of 20



15

summary judgment, vacate the subsequent judgment, and remand with instructions

to deny the City’s motion.

Dated: June 8, 2016

By: s/ Nathan Shaman
Jeffrey A. Lake, Esq.
Nathan Shaman, Esq.
Attorneys for Plaintiff-Appellant Sara
Lowry
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