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JURISDICTION OVER IMMIGRATION PETITIONS
AND STANDARDS OF REVIEW

l. OVERVIEW ...ttt ettt et A-1
II.  APPLICABLE STATUTORY PROVISIONS........ccccooviiiiiieieecec e A-2
A, Permanent RUIES:..........coviie i A-2
B.  OId RUIES: ..o A-3
C.  Transitional RUIES: ........ccccieiie e A-3
I1l.  GENERAL JURISDICTIONAL PROVISIONS .......cccooieiieiieiicvie e, A-3
A.  Commencement of Proceedings.........ccccvevveveereeiieiiieeie e e, A-3

B.  Petition for Review Exclusive Means for Judicial Review over Final
Orders of Deportation and Removal ..........ccccovvveviviiiiiiiiieneee, A-4
C.  Final Order of Deportation or Removal ..........c.ccccvevveviniieiiiecceene, A-6
1. DefiNItioN ..o A-6

See also Keshishyan v. Holder, 658 F.3d 888 (9th Cir. 2011) (order)
(dismissing petition for lack of jurisdiction where the BIA reopened and terminated
proceedings, and thus there was no final order of removal).

In Li v. Holder, 656 F.3d 898, 901-04 (9th Cir. 2011), this court determined
it had jurisdiction to review the agency’s denial of asylum relief, even though the
BIA remanded to the 1J for completion of background checks that were required
before alternative relief of withholding of removal could be granted.

The mandate has issued in Ocampo v. Holder, 629 F.3d 923, 927 (9th Cir,
2010).

2. Scope of “Final Order” of Deportation or Removal.............. A-8
D.  TIMEIINESS ..ot A-9
1. Petitions fOr REVIEW.........c.cccvvvirieeeccee e A-9
2. Habeas APPeaAlS........coveiiiiiiie s A-11
E VBINUE....ceeie ettt ettt e e s nbb e e s bbe e e snbree e A-11
F. SEAY ISSUES ...t A-11
1. No Automatic Stay of Removal Pending Review ............... A-11
2. Voluntary Departure Stays........cocevvvereeriveresieesesreeseeseennens A-12



3. Stay of the Court’s Mandate ...........ccooveiiinienieninieee A-14

See also Myers v. Holder, 661 F.3d 1178, 1178-79 (9th Cir. 2011) (order)
(staying mandate until BIA ruled on motion to reopen, and ordering that the
mandate would be stayed pending disposition of the case if the BIA granted the
motion to reopen, and in the alternative, the mandate would issue immediately if
the BIA denied the motion to reopen).

G. EXNAUSTION .. A-15

Exhaustion “‘prevent[s] premature interference with agency processes, so
that the agency may function efficiently and so that it may have an opportunity to
correct its own errors.”” Arsdi v. Holder, 659 F.3d 925, 928 (9th Cir. 2011)
(quoting Weinberger v. Salfi, 422 U.S. 749, 765 (1975)). A general challenge is
insufficient, however, an alien need not use precise legal terminology to exhaust
his claim, nor must he provide a well-developed argument to support the claim.
Arsdi, 659 F.3d at 929. However, the issue must be put before the agency to meet
the exhaustion requirements. Id. (concluding petitioner failed to meet even the
minimum requirements for exhaustion).

“A pro se petitioner is not required to use the precise legal terminology ... to
make clear the basis of the challenge.” Ren v. Holder, 648 F.3d 1079, 1084 (9th
Cir. 2011) (concluding petitioner’s pro se notice of appeal, while inartful, was
sufficient to make clear the basis of his challenge, and thus satisfied the exhaustion
requirement).

The policy concerns underlying exhaustion are satisfied where the BIA
expressly adopts the 1J’s decision which explicitly discusses an issue. See Kwong
v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at *2 (9th Cir. Dec. 7,
2011) (mandate pending) (explaining that discussion of issues by 1J was sufficient
to overcome exhaustion where BIA adopted [J’s reasoning and affirmed for
reasons stated in [J’s decision).

1. Exceptions to EXNAUSHION..........cccevveiieiiniiie e A-19
a. Constitutional Challenges........c.cccccovoviviiiiiiieiinin, A-19

See also Chettiar v. Holder, 665 F.3d 1375, 1379 n.2 (9th Cir. 2012)
(mandate pending) (noting that there is no administrative exhaustion requirement
for constitutional due process challenges that involve more than mere procedural
error that could be remedied by the agency, and concluding that the exception was
inapplicable in the present case).

b. Futility and Remedies “Available . . . As of Right”.. A-20
C. Nationality ClaimsS..........ccoccvvieeiiiienece e, A-21



d. Events Occurring after Briefing before the Board .... A-21
e. Habeas REVIEW ..........ccccvv i A-21

The mandate has issued in Singh v. Holder, 638 F.3d 1196, 1203 n.3 (9th

Cir. 2011).

H.  Departure from the United States..........c.ccccevvviveeviieniesie e A-21
1. Review of Removal Orders..........cccooeviiniinieniene e A-21
2. Review of Motions to REOPEN ........cccccvvvieeveeiiecie e A-22
l. Fugitive Disentitlement DOCLIHNE...........cccevveiieiie e A-23
J. Proper ReSPONUENT .......cccvveiieeiie e A-24
K.  Reorganization of the Immigration and Naturalization Service .... A-25
L. Reorganization of Administrative Regulations.............ccccccevevvnnnenn A-25
M. EXCIUSION OFEIS ....cuvieieeciiecie et A-25
IV. LIMITATIONS ON JUDICIAL REVIEW OF DISCRETIONARY
DECISIONS ...ttt nneanes A-26
A.  Definition of Discretionary DecCiSiON .........cccccvevververieeiiiesieenieenens A-27
B.  Enumerated Discretionary DecCiSIiONS..........ccccevveriveiieiieesiieenenennn A-28
1. Subsection (i) — Permanent RUIES...........ccccovvvvieiieeinecine, A-28
2. Transitional RUIES ..o A-28
3. Cases Addressing Jurisdiction over Certain Enumerated

Discretionary DeCiSIONS .........cccccveveeiiieiiieeiec e A-29

a. Cancellation of Removal/Suspension of Deportation
................................................................................... A-29
b. Adjustment of Status ..........cccceeevevieviieiie e A-30
C. Voluntary Departure .........cccoccveveerveneeseesie e eseneens A-31

See also Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---, 2012 WL
164089, at *3 (9th Cir. Jan. 20, 2012) (as amended) (discussing voluntary
departure generally).

D.

C.  Judicial Review Remains Over Non-Discretionary
DeterminationS.........cccveieeiirii e A-31

Jurisdictional Bar Limited to Statutory Discretionary Eligibility
REQUITEIMENTS .....viivieciecie e A-33



Jurisdiction Over Constitutional Issues and Questions of Law ..... A-33
F.  Authorized and Specified Discretionary Decisions —

SUDSECLION (1) ..evveeiieeiee e ciie st snee e A-35

G.  ASYIUM RElief. ... A-37
1. Eligibility Restrictions Generally Not Subject to Review... A-38

a. One-Year Bar........cccocoeiiiiiiiieieeee e A-38

See also Singh v. Holder, 656 F.3d 1047, 1051 (9th Cir. 2011) (the court has

jurisdiction to review the agency’s application of the changed or extraordinary
circumstances exception to undisputed facts).

b. Previous-Denial Bar .........c.cccocevviiniiiin e A-40
C. Safe Third Country Bar .........ccccoveeviviiveneesie e A-40
d. Terrorist ACtivity Bar .......ccccccvvvvevieeviieciece e A-40
2. Standard of REVIEW..........cooveiiie e A-41
V. LIMITATIONS ON JUDICIAL REVIEW BASED ON CRIMINAL
OFFENSES ... ..ottt nne e A-41

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at
*1 (9th Cir. Dec. 7, 2011) (mandate pending) (recognizing that IIRIRA stripped
federal courts of jurisdiction to review any final order of removal where an alien is
removable for having committed an aggravated felony, but further explaining that
because the REAL ID Act restored jurisdiction over questions of law, there was
jurisdiction to determine whether an offense is an aggravated felony for purposes
of removal).

A. Judicial Review Framework Before Enactment of the REAL ID

ACE 0T 2005 ... A-42
B.  The Current Judicial Review Scheme under the REAL ID Act
OF 2005, e e A-46
1. Expanded Jurisdiction on Direct Review.........c.ccccoevvevvrnee. A-46
2. Applicability to Former Transitional Rules Cases............... A-49
3. Contraction of Habeas Jurisdiction..........c.cccccoevvvvereennnnne, A-49
VI. EXCLUSIVE JURISDICTION PROVISION -8 U.S.C. § 1252(Q)........ A-50
VIIl. JURISDICTION OVER OTHER PROCEEDINGS. ........cccccocveiviieninne A-52
A.  Jurisdiction Over Motions t0 REOPEN ........ccevvriervereiieie e A-52



See also Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---, 2012 WL
164089, at *3 (9th Cir. Jan. 20, 2012) (as amended) (court has jurisdiction to
review denial of motion to reopen pursuant to 8 U.S.C. § 1252(a)).

B.  Expedited Removal Proceedings........cccccevvviiivirienneesensiesie e A-54
C.  Legalization Denials..........cccccveiieiiiiiieiie e A-56
D.  REOISIY it A-57
E. In Absentia Removal Orders...........ccovveiiniiniienene e A-57
F. Reinstated Removal Proceedings.........cccccevvevieiieeiiesiesiesie s A-57
G.  Discretionary WaiVerS..........cccceiiveiieiiieiie e s e see e se e A-60
1. Three and Ten-Year Unlawful Presence Bars ..................... A-60
2. Document Fraud WaIVer ............ccccecveeiiec i A-60
3. Criminal Inadmissibility WaiVers...........ccccoevviviiveneenennnn, A-60
4, Fraud WaIVELS ........ccveiie et A-60
H.  Inadmissibility on Medical Grounds...........ccccovvvvviveviniieiieeneene, A-61
l. Motions for CONLINUANCE...........cccveeiieeiiee e A-61

See also Jiang v. Holder, 658 F.3d 1118, 1120 (9th Cir. 2011) (discussing
four factors to weighed when determining whether the denial of a continuance was
an abuse of discretion).

J. AdMINIStrative CIOSUIE .......cccooveiiierieeceee e A-62
K.  BIA Rejection of Untimely Brief..........ccccocooiiiiiiviiicicee e, A-62
L.  Denial of Registry (new section)

The court of appeals lacks jurisdiction to review the Attorney General’s
decision regarding an alien’s denial of registry “to the extent the challenged
decision was a legally permissible exercise of [the Attorney General’s] discretion.”
Gutierrez v. Holder, 662 F.3d 1083, 1087 (9th Cir. 2011). Cf. Beltran-Tirado v.
INS, 213 F.3d 1179, 1182-83 (9th Cir. 2000) (holding court had jurisdiction to
review denial of registry based on omission of registry from statutory provision
placed beyond the court’s jurisdiction by the transitional rules of IIRIRA where the
case concerned a legal question). However, the court does have jurisdiction to
review the general finding of lack of good moral character as the reason for
denying the application for registry, because “the good moral character decision is
not committed to the discretion of the Attorney General.” Gutierrez, 662 F.3d at
10809.



VIIl. SCOPE AND STANDARD OF REVIEW.......uooiiiieeeeeeeeeeeeeeeee A-62
A, SCOPE OF REBVIBW......eeiiiieiiecie et A-62
1. Where BIA Conducts De Novo ReVIEW .......cooovevveeeeeinn. A-62

See also Perez-Mejia v. Holder, 641 F.3d 1143, 1148 (9th Cir. 2011),
amended and superseded by Perez-Mejia v. Holder, 663 F.3d 403, 409 (9th Cir.
2011) (“Where, as here, the BIA conducts its own review rather than adopting the
[J’s decision, we review the BIA’s decision ‘except to the extent that the [J’s
opinion is expressly adopted.”” (citation omitted)); Haile v. Holder, 658 F.3d 1122,
1125 (9th Cir. 2011) (same); Soriano-Vino v. Holder, 653 F.3d 1096, 1099 (9th
Cir. 2011) (review is limited to the BIA’s decision where it conducts its own
review of the evidence and law, except to the extent that the 1J’s decision is
expressly adopted).

2. Where BIA Conducts Abuse of Discretion Review ............ A-63
3. Where BIA Incorporates 1J°s Decision...........cccevevverveernnns A-64

See also Romero-Mendoza v. Holder, 665 F.3d 1105, 1107 (9th Cir. 2011)
(“To the extent that the BIA incorporates the 1J°s decision as its own, we review
the 1J’s decision.” (internal quotation marks and citation omitted)) (mandate
pending); Lopez-Cardona v. Holder, 662 F.3d 1110, 1111 (9th Cir. 2011) (“Where,
as here, the BIA adopts the 1J’s decision while adding some of its own reasoning,
we review both decisions.”) (mandate pending).

“In reviewing the decision of the BIA, we consider only the grounds relied
upon by that agency.” Santiago-Rodriguez v. Holder, 657 F.3d 820, 829 (9th Cir.
2011) (quotation marks and citation omitted).

4, Burbano Adoption and Affirmance...........ccccceeeviviivcinenne. A-64

“Where, as here, the BIA adopts and affirms the 1J°s order pursuant to
Matter of Burbano, 20 I. & N. Dec. 872, 874 (BIA 1994), and expresses no
disagreement with the 1J’°s decision, [the court] review[s] the 1J’s order as if it were
the BIA’s.” Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at *2
(9th Cir. Dec. 7, 2011) (mandate pending); see also Gutierrez v. Holder, 662 F.3d
1083, 1086 (9th Cir. 2011). Where the BIA affirms citing Burbano, it is adopting
the 1J’s decision in its entirety. See Lezama-Garcia v. Holder, 666 F.3d 518, 524
(9th Cir. 2011).

5. Where BIA’s Standard of Review is Unclear...................... A-65



6. Single Board Member ReVIEW............cccovviiiiiiiiieiicee, A-66

“Where ... a BIA decision interpreting a statute is unpublished and issued by
a single member of the BIA, it does not carry the force of law, and is accorded only
Skidmore v. Swift & Co., 323 U.S. 134, (1944) deference proportional to its
thoroughness, reasoning, consistency, and ability to persuade.” Lezama-Garcia v.
Holder, 666 F.3d 518, 524-25 (9th Cir. 2011) (internal quotation marks and
citation omitted). See also Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---,
2012 WL 164089, at *5 (9th Cir. Jan. 20, 2012) (as amended) (where the BIA has
not opined on an issue in a precedential decision, its interpretation is entitled to
Skidmore, not Chevron, deference); Soriano-Vino v. Holder, 653 F.3d 1096, 1099
(9th Cir. 2011) (“Where the BIA, in an unpublished decision, interprets an
ambiguous immigration statute, we give Skidmore deference to the BIA’S
interpretation.”). “Pursuant to Skidmore, a reviewing court may properly resort to
an agency’s interpretations and opinions for guidance, as they constitute a body of
experience and informed judgment.” Garcia v. Holder, 659 F.3d 1261, 1266-67
(9th Cir. 2011) (mandate pending) (internal quotation marks and citation omitted).

7. SErEAMIINEA CASES ...ttt e e e e e e e e e e eeeenes A-66

See also Pagayon v. Holder, Nos. 07-74047, 07-75129, --- F.3d ---, 2011
WL 6091276, at *4 (9th Cir. Dec. 8, 2011) (per curiam) (reviewing 1J decision as
final agency action where BIA summarily affirmed the 1J’s decision).

a. Jurisdiction Over Regulatory or “As-Applied”

Challenges to Streamlining..........ccccccvevveveeieeiiennnnn, A-68

b. Streamlining and Multiple Grounds.............cccccevenie. A-69

C. Novel Legal ISSUES........ccevvuveriirieiie e A-70

d. Streamlining and Motions to Reopen...........cccccvenee.. A-70
Review Limited to BIA’s Reasoning..........cccccooveeerieninnnn, A-70

: Review Generally Limited to Administrative Record......... A-71
10.  Judicial and Administrative NOtICe..........ccccvvvverveviieiienenn A-71
11.  No Additional EVIdence........ccccccevieviieiieiie i A-72
12, WAIVET .ot A-72
a. EXCeptions 10 WaIVEN.........cccoveiviiienesieneeie e A-73

(i)  No Prejudice to Opposing Party............ccccu..... A-73

(i)  Manifest INJUSLICE.......cccvevvreeiieie e A-73



13. Agency Bound by Scope of 9th Circuit’s Remand.............. A-74

“On remand, a court is ‘free as to anything not foreclosed by the mandate,
and, under certain circumstances, an order issued after remand may deviate from
the mandate if it is not counter to the spirit of the circuit court’s decision.”” Oshodi
v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, *3 (9th Cir. Jan. 26, 2012)
(mandate pending) (quoting United States v. Perez, 475 F.3d 1110, 1113 (9th Cir.
2007)).

a. Scope of BIA’s Remand............ccccoovviviieciecciiecne, A-74

14.  Where Agency Ignores a Procedural Defect........................ A-74

B.  Standards of REVIEW..........cccoviiiiiiiiiiene s A-75
1. De NOVO REVIEW.......oooiieiiieeiee et A-75

Romero-Mendoza v. Holder, 665 F.3d 1105, 1107 (9th Cir. 2011) (mandate
pending) (questions of law reviewed de novo include not only pure issues of
statutory interpretation, but also application of law to undisputed facts); Carrillo de
Palacios v. Holder, 662 F.3d 1128, 1130 (9th Cir. 2011) (mandate pending)
(reviewing adjustment of status issues de novo).

a. Chevron DeferenNCe ......ueeeeeeeeeeeeeeeeeeee e A-76

Chevron deference is applied to the BIA’s interpretations of ambiguous
immigration statutes if the BIA’s decision is a published decision. See Lezama-
Garcia v. Holder, 666 F.3d 518, 524 (9th Cir. 2011). However, where the BIA
decision interpreting the statute is unpublished and issued by a single member of
the BIA it is accorded only Skidmore deference. Id. at 524-25. See also Rosas-
Castaneda v. Holder, 655 F.3d 875, 882 (9th Cir. 2011) (reviewing unpublished
decision of the BIA under Skidmore deference, entitling the interpretation to a
respect proportional to its power to persuade). “In contrast, an agency’s
interpretation of its regulations is given ‘substantial deference,” which differs
slightly from the traditional ‘Chevron deference’ given to agency interpretations of
statutes.” Lezama-Garcia, 666 F.3d at 525.

See also Garcia v. Holder, 659 F.3d 1261, 1266 (9th Cir. 2011) (mandate
pending) (“An agency’s statutory interpretation only ‘qualifies for Chevron
deference when it appears that Congress delegated authority to the agency
generally to make rules carrying the force of law, and that the agency interpretation
claiming deference was promulgated in the exercise of that authority.’” (citation
omitted)).

The court is “not required to give Chevron deference to the BIA’s
interpretation of citizenship laws.” Romero-Mendoza v. Holder, 665 F.3d 1105,



1107 (9th Cir. 2011) (mandate pending). Additionally, the court does not give
deference to the BIA when reviewing “whether a change to an immigration law is
impermissibly retroactive.” Tyson v. Holder, No. 08-70219, --- F.3d ---, 2012 WL
248001, at *2 (9th Cir. Jan. 27, 2012) (mandate pending) (quotation marks and
citation omitted).

2. Substantial EVIAENCE REVIEW..........uuuueeeeeeeeeeeee e A-77

See also Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, at
*3 (9th Cir. Jan. 26, 2012) (mandate pending) (“Under the substantial evidence
standard, administrative findings of fact are conclusive unless any reasonable
adjudicator would be compelled to conclude to the contrary.”) (quotation marks
and citation omitted)); Lopez-Cardona v. Holder, 662 F.3d 1110, 1111 (9th Cir.
2011) (mandate pending) (same).

3. Abuse of DISCretion REVIEW ......cooeeeeeeeeeeeeeeeeeeeeeeeeeeeee s A-78

“Where a grant or denial of asylum is based on the exercise of discretion,
that decision is reviewed for abuse of discretion.” Li v. Holder, 656 F.3d 898, 901
(9th Cir. 2011).

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at
*6 (9th Cir. Dec. 7, 2011) (mandate pending) (motion to remand); Jiang v. Holder,
658 F.3d 1118, 1120 (9th Cir. 2011) (denial of continuance); Luna v. Holder, 659
F.3d 753, 758 (9th Cir. 2011) (motion to reopen).

a. Failure to Provide Reasoned Explanation ................. A-79
b. Failure to Consider Arguments or Evidence.............. A-80
C.  Boilerplate DeCiSIONS ........ccccveiiiiiiiiiie e A-81
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RELIEF FROM REMOVAL
ASYLUM, WITHHOLDING and the CONVENTION

AGAINST TORTURE. ...ttt B-1
l. THE CONTEXT ..ottt ettt B-1
1. ASYLUM Lo B-2
A, BUrden of Proof.......ccoiiiiiiies e B-2
B.  Defining PerseCULION ..........ccccveiieiieiie e B-3
1. Cumulative Effect of Harms ..o, B-4
2. No Subjective Intent to Harm Required .........c.ccccevvevivevinenne B-5
3. FOrms Of PErseCUtion .........ccoocveveieeiiniesiese e B-5
a. Physical VIolence ... B-5
(i)  Physical Violence Sufficient to Constitute

PErsSECULION .....veeeiieciiee et B-6

(i)  Physical Violence Insufficient to Constitute
PErsSECULION .....veeeiieciiee et B-7
b. 10 (= SO B-7
C. TRIEALS ... B-8
(i)  Cases Holding Threats Establish Persecution....B-8
(i)  Cases Holding Threats Not Persecution............. B-9
d. DEtENTION. ....iiieeceecee e B-10
e. Mental, Emotional, and Psychological Harm............. B-11
f. Substantial Economic Deprivation..............ccccccueneen. B-11

See also Castro-Martinez v. Holder, 641 F.3d 1103, 1109 (9th Cir. 2011),
amended and superseded by Castro-Martinez v. Holder, No. 08-70343, --- F.3d.
---, 2011 WL 6016162, at *8 (9th Cir. Dec. 5, 2011) (“Generalized economic
disadvantage does not rise to the level of persecution.” (internal quotation marks
and citation omitted)).

g. Discrimination and Harassment ............c.ccoccevveniennnnn, B-12
4. Age of the VICtM......cooiiiii e, B-14
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C.  Source or Agent of PerseCution..........ccovvevveviniennin e B-14

See also Castro-Martinez v. Holder, 641 F.3d 1103, 1108 (9th Cir. 2011),
amended and superseded by Castro-Martinez v. Holder, No. 08-70343, --- F.3d.
---, 2011 WL 6016162, at *6-7 (9th Cir. Dec. 5, 2011) (recognizing that reporting
private persecution is not an essential requirement for establishing government
unwillingness to control violence by private parties, but determining petitioner
failed to adequately explain why reporting sexual abuse to authorities would have
been futile).

1. Harm Inflicted by Relatives...........ccccoovvoviiiciiiiececeen, B-15
2. Reporting of Persecution Not Always Required................... B-15

See also Castro-Martinez v. Holder, 641 F.3d 1103, 1108 (9th Cir. 2011),
amended and superseded by Castro-Martinez v. Holder, No. 08-70343, --- F.3d.
---, 2011 WL 6016162, at *6-7 (9th Cir. Dec. 5, 2011) (recognizing that reporting
private persecution is not an essential requirement for establishing government
unwillingness to control violence by private parties, but determining petitioner
failed to adequately explain why reporting sexual abuse to authorities would have
been futile).

3. Cases Discussing Source or Agent of Persecution ............... B-16

Castro-Martinez v. Holder, 641 F.3d 1103, 1108 (9th Cir. 2011), amended
and superseded by Castro-Martinez v. Holder, No. 08-70343, --- F.3d. ---, 2011
WL 6016162, *6-7 (9th Cir. Dec. 5, 2011).

D.  PaSt PErSECULION.......c.cccieiiiiiie et B-17
1. Presumption of a Well-Founded Fear..........c..cccccovviveiinennen, B-19
2. Rebutting the Presumption of a Well-Founded Fear ............ B-20
a. Fundamental Change in Circumstances ..................... B-20
b. Government’s Burden..........cccoceeevieeiiiiiee e, B-20
(i)  State Department Report........cccccoeevevveiveninnne B-21
(i)  Administrative Notice of Changed Country
CoNdItIONS ...oooveeiie e B-22
C. Cases where Changed Circumstances or Conditions Insufficient
to Rebut Presumption of Well-Founded Fear ....................... B-23
d. Internal Relocation...........c.cccvvci i B-24
3. Humanitarian ASYIUM ........cocoiiviieieceee e B-25
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ASYIUM . B-26
(i) Insufficiently Severe Past Persecution for Humanitarian

ASYIUM . B-28

b. Fear of Other Serious Harm.........cccoocevvviiiieicnienc e, B-28
Well-Founded Fear of PErsecution...........cccoovvviieneniin e B-29
1. Past Persecution Not Required...........cccevvevieiieiie e, B-29
2. SUDJECHIVE PrONQ....ccviiiieciec et B-30
3. ODBJECLIVE PrONQ ....ccviiiieiic e B-30
4 Demonstrating a Well-Founded Fear..........ccccccovovviviiiiiieiiese, B-32
a. Targeted for PerseCUtion ...........cccocvveveeieesie e, B-32

b. FaMITY TIES .o B-32

C. Pattern and Practice of Persecution ...........cccceeevvvviiverinennn, B-33

d. Membership in Disfavored Group ........cccccevvevivevieiiiesiinenenn, B-34

5. Countrywide PerseCUtioN .........cccccvevvereeieesinsie e eniee e sieesee e B-35
6. Continued Presence of Applicant.........ccccccvvvvviiiiivinie s, B-37
7. Continued Presence of Family ..., B-38
8. Possession of Passport or Travel Documents...........cccccceeveeivennenn, B-39
9. Safe Return to Country of Persecution............cccceevveveeiiesiiecnieenen, B-39
10. Cases Finding No Well-Founded Fear-...........cccccooevvviiniieeineinenn, B-40
Nexus to the Five Statutorily Protected Grounds...........cccccceveviveiieeiinenn, B-40
1. Proving @ NEXUS ...ccveeivieiiieie ettt B-41
a. DireCt EVIAENCE......cvveiieecee e B-42

b. Circumstantial EVIJENCE ........covvviviiiieiiecee e B-42

2. MiIXEA-IMOTIVE CASES ...cvveeveeeieeiiee e B-43
3. Shared Identity Between Victim and Persecutor ............cc.cceeeveeee. B-46
4, Civil Unrest and MOLIVE ........ccoeiiiiiiccec e B-46
5. Resistance to Discriminatory Government ACtion ...........cccccevenee. B-47
6. The Protected GroUNdS.........ccveveiieieiiee e B-47



(i)  Cases Finding Racial or Ethnic Persecution............... B-47
(i)  Cases Finding No Racial or Ethnic Persecution........ B-48
b. REIGION ... B-48
(i)  Cases Finding Religious Persecution .............c..cc.c..... B-49
(i)  Cases Finding No Religious Persecution ................... B-50
NatIONAIILY ......ooiviiececcc e B-51
Membership in a Particular Social Group..........ccccceevvevivennen, B-51
(i)  Types of Social GroupsS ........ccccvvveveeiieiieiic e, B-53
(A) Familyand Clan .........cccccoovviiiieiiecieecee e, B-53

(B) Gender-Related Claims ..........cccceevevveiveninnnn B-53

(1) Gender Defined Social Group................ B-53

(2) Gender-Specific Harm ..........cccccceevvenen. B-54

(C) Sexual Orientation........cccccvvievieiieenee e B-55

Castro-Martinez v. Holder, 641 F.3d 1103, 1108 (9th Cir. 2011), amended
and superseded by Castro-Martinez v. Holder, No. 08-70343, --- F.3d. ---, 2011
WL 6016162, at *6 (9th Cir. Dec. 5, 2011).

(D) Former Status or Occupation...........c.cccevevvnenne. B-56
(i)  Cases Denying Social Group Claims ............cccceuvenen. B-56
e. Political OpINION ........ccooviiiicec e B-57
(i)  Organizational Membership ........cccccooveviiiiiiiiccnenn, B-58
(i)  Refusal to Support Organization .............ccccceevevvvennen, B-58
(ili)  Labor Union Membership and Activities................... B-59
(iv) Opposition to Government Corruption...........cccceeue.. B-59
(V) Neutrality ....ccooeeeeeece e B-61
(vi)  Other Expressions of Political Opinion...................... B-61
(vii) Imputed Political OpinioNn ..........cccccovveiiinniiieien, B-62
(A)  Family ASSOCIAtION.........ccevvreeieiieii e, B-62

(B) No Evidence of Legitimate Prosecutorial
PUIPOSE ...t B-63



(C) Government EmplOyees.........coovvvevveiieninnnnn B-64

(D) Other Cases Discussing Imputed Political
OPINION ...t B-64

Pagayon v. Holder, 642 F.3d 1226, 1236 (9th Cir. 2011) (per curiam),
withdrawn and superseded on rehearing by Pagayon v. Holder, Nos. 07-74047,
07-75129, --- F.3d ---, 2011 WL 6091276, at *6 (9th Cir. Dec. 8, 2011) (per
curiam) (“A personal dispute is not, standing alone, tantamount to persecution
based on an imputed political opinion.”).

h.

(viii) Opposition to Coercive Population Control Policies .B-66

(A) Forced Abortion .........cccceviiiiieiie e B-66

(B) Forced Sterilization ..........c.ccccovvvvvveiveniesnnnn, B-67

(C) Other Resistance to a Coercive Population Control
POLICY oo B-68

(D) Family Members........cccocevvviieiieiieecee e B-69
PrOSECULION .....eeevieciieciie ettt B-70
(i)  Pretextual Prosecution ..........cccccevvevieeiiesinesneeninennnn, B-71
(i1)  Illegal Departure LaWs .......ccceevvereenieniesieeieesineneenns B-72
Military and Conscription ISSUES ..........cccceeveeveeiiesiieciieenn, B-72
(i)  Conscription Generally Not Persecution.................... B-72
(i) EXCEPLIONS.....cciiiiiieieeciec et B-73
(A) Disproportionately Severe Punishment............ B-73

(B) Inhuman Conduct...........ccoevvvviieiiieieecee e B-73

(C) Moral or Religious Grounds............cccccevvervnenne. B-74

(ii1)  Participation in COUP .....vevvviieiieeree e B-74
(iv)  Military INfOrmMers .......cccovvvvie e B-74
(v)  Military or Law Enforcement Membership................ B-75
(A)  CUrrent StatuS.........coceeeereeienieesee e, B-75

(B) FOrmer Status .......ccoooveeeiiiiiiieesee e, B-75

(vi) Non-Governmental Conscription .............cccoevvvvervennnn. B-75
Cases Concluding No Nexus to a Protected Ground............. B-76

Pagayon v. Holder, Nos. 07-74047, 07-75129, --- F.3d ---, 2011 WL
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6091276, at *6 (9th Cir. Dec. 8, 2011) (per curiam) (even if petitioner could show
a well-founded fear of reprisals by the National Police upon return to the
Philippines, he could not show that reprisals would be based on an imputed
political opinion).

G.  EXercise of DISCIetiON ..........cccveveeiieiie et B-77
Remanding Under INS v. Ventura..........cccccoveevieiieiii v, B-79
l. DErivative ASYIEES .......ccueiieeiiecee et B-81
J. Bars t0 ASYIUM .......ooiiiie e B-82
1. ONE-YEAI Bl .....coiiiiiiiiiiiie et B-82

The court “may review the agency’s application of the changed or
extraordinary circumstances exception to undisputed facts.” Singh v. Holder, 656
F.3d 1047, 1051 (9th Cir. 2011).

a. Exceptions to the Deadline.........c..ccccoovvviineiievnnn B-83

“[T]he Government may still consider a late application if the applicant
establishes (1) changed circumstances that materially affect the applicant’s
eligibility for asylum or (2) extraordinary circumstances directly related to the
delay in filing an application.” Singh v. Holder, 656 F.3d 1047, 1052 (9th Cir.
2011). “[TThe applicant need only provide evidence ‘[t]o the satisfaction of ... the
immigration judge ... that he or she qualifies for an exception to the 1-year
deadline[.]”” Id. at 1052-53 (quoting 8 C.F.R. 8 1208.4(a)(2)(i)(B)) (concluding 1J
erred by holding petitioner to “clear and convincing” standard).

2. Previous Denial Bar ..........ccccccoveviiiie i B-85
3. Safe Third Country Bar..........cccceovveiiveiieiie e B-85
4, Firm Resettlement Bar ... B-86
5. Persecution of Others Bar..........ccccoovvvvevieevienie e, B-88
6. Particularly Serious Crime Bar.......cccccccevvveviievieiie s, B-90
7. Serious Non-Political Crime Bar........c.ccccceevveevieevciee e, B-91
8. SECUIMLY Bl .....ooiiiiiiiiiesieee e B-92
Q. TerrOrISt Bar.....ccvviiiee e B-92

Note that “the amendments to § 1182, which expanded the definitions of
terrorist organizations and terrorist-related activities, were given retroactive effect”
and thus apply to cases where the application for asylum was filed before the
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enactment of the REAL ID Act. See Haile v. Holder, 658 F.3d 1122, 1126 n.3 (9th
Cir. 2011).

1. WITHHOLDING OF REMOVAL OR DEPORTATION........cccccerurnnenn, B-93
A.  Eligibility for Withholding...........cccoooeiiiiiiie e, B-94
1. Higher Burden of Proof ..., B-94

2. Mandatory Relief .........coovviiiii e, B-94

3. Nature of Relief ..o, B-95

4. Past PErsECULION .......ccvviieeiccec e B-95

5. FUtUre PErseCULION........cceeiieiie e B-95

6. NO Time LIMit ...oooiiiiiic e B-96

7. Firm Resettlement Nota Bar ..........ccccoevvivieiiec e, B-96

8. Entitled to Withholding..........cccoooveveieiee e, B-96

Q. Not Entitled to Withholding...........ccccoovviiiiiiiiieeeen, B-98

See Pagayon v. Holder, Nos. 07-74047, 07-75129, --- F.3d ---, 2011 WL
6091276, at *6 (9th Cir. Dec. 8, 2011) (per curiam) (not entitled to withholding of
removal where record failed to compel conclusion that notwithstanding petitioner’s
relocation within the Philippines 15 years prior, he would face reprisals from the
National Police should he be returned now, where his sister continued to live in the
Philippines unmolested, and furthermore petitioner failed to establish he would be
targeted on account of a protected ground).

10.  No Derivative Withholding of Removal................cccce...n. B-99
B.  Barsto Withholding ...........ccooiiiiiiii e B-99
1. NBZIS.cveeteeiie ittt ettt renne s B-99
2. Persecution-of-Others Bar ..........cccccvvvveviieiienie e, B-99
3. Particularly Serious Crime Bar.......cccccccevvveviievieiie s, B-99

“Although conviction for an ‘aggravated felony’ makes an alien removable
and statutorily ineligible for asylum under 8 U.S.C. § 1158(b)(2)(A)(ii), it is not
automatically a bar to relief in the form of withholding of removal. The aggravated
felony conviction prevents an alien from being eligible for withholding only if the
crime constitutes a “particularly serious crime.” 8 C.F.R. § 1208.16(d)(2).” Lopez-
Cardona v. Holder, 662 F.3d 1110, 1111-12 (9th Cir. 2011) (mandate pending)).

4. Serious Non-Political Crime Bar ........cccoeeeeeeeeeeeeeeeeeeeeeeeenns B-101
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5. Security and Terrorist Bar.........cccccovvvieiieeneenie e, B-101
IV.  CONVENTION AGAINST TORTURE (“CAT”).ccccceviiieiieiieiinsnnnn, B-102

“[A]n alien may seek relief under the CAT, in at least these two forms: (1)
withholding of removal under 8 C.F.R. § 1208.16(c) for aliens who are not barred
from eligibility for asylum and withholding of removal and (2) deferral of removal
under 8 C.F.R. § 1208.17(a) for aliens entitled to protection but subject to
mandatory denial of withholding.” Haile v. Holder, 658 F.3d 1122, 1130 (9th Cir.
2011).

See also Cole v. Holder, 659 F.3d 762, 770-71 (9th Cir. 2011) (discussing
general CAT principles).

A. StANAArd OF REVIBW ...ttt a e B-103

Issues of law regarding CAT claims are reviewed de novo, whereas the
BIA’s findings underlying the denial of CAT relief are reviewed for substantial
evidence. See Cole v. Holder, 659 F.3d 762, 769-70 (9th Cir. 2011) (discussing
general CAT principles); see also Haile v. Holder, 658 F.3d 1122, 1125 (9th Cir.
2011) (concluding the BIA’s decision denying CAT deferral was not based on
substantial evidence).

“[W]here there is any indication that the BIA did not consider all of the
evidence before it, a catchall phrase does not suffice, and the decision cannot
stand. Such indications include misstating the record and failing to mention highly
probative or potentially dispositive evidence.” Cole, 659 F.3d at 771-72. “That is
not to say that the BIA must discuss each piece of evidence submitted. When
nothing in the record or the BIA’s decision indicates a failure to consider all the
evidence, a ‘general statement that [the agency] considered all the evidence before
[it]” may be sufficient.” Id. at 771 (quoting Almaghzar v. Gonzales, 457 F.3d 915,
922 (9th Cir. 2006)).

“The standards for asylum and relief under the CAT ‘are distinct and should
not be conflated.”” Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL
232997, at *6 (9th Cir. Jan. 26, 2012) (mandate pending) (quoting Farah v.
Ashcroft, 348 F.3d 1153, 1157 (9th Cir. 2003)). In Oshodi, the court determined
that where the BIA decision incorporated the 1J’s findings, the decision “provided
a sufficiently comprehensible explanation for denial of relief under the CAT, with
its attendant higher burden of proof.” 2012 WL 232997, at *6.

B. DEefINITION OF TOMTUIE «.oeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees B-104
C. BUIAeN OF PrOOT ......ooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee B-105
D.  Country Conditions EVIAENCE ..........ccevviiveriiiniiee e B-107
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o 1S A 0] LU (TR B-108

F. Internal ReloCation ..........cccove i B-108
G. Differences Between CAT Protection and Asylum and
WIthNOIAING ..o B-109

“Unlike asylum and withholding, there are no mandatory bars to an
applicant seeking deferral of removal under CAT.” Lopez-Cardona v. Holder, 662
F.3d 1110, 1113-14 (9th Cir. 2011) (mandate pending). Furthermore, “an
application for CAT relief need not show that he will be tortured ‘on account of’
any particular ground.” Cole v. Holder, 659 F.3d 762, 770 (9th Cir. 2011).

H.  Agent or Source of TOMUIe ......cccovveiieeii e B-110

“Acquiescence by government officials requires only that they were aware
of the torture but remained willfully blind to it, or simply stood by because of their
inability or unwillingness to oppose it.” Cole v. Holder, 659 F.3d 762, 771 (9th
Cir. 2011) (quotation marks and citations omitted).

l. Mandatory Relief..........cov o B-111
J. Nature of Relief..........oooii e, B-111
K.  Derivative Torture Claims...........ccocovieiiii i, B-112
T e 1= 10 ] [0 SR B-112
M.  Habeas JUriSAiCtioN...........cccvevieiieiie e B-112
N.  Cases Granting CAT ProteCtion..........cccceccvevieeiiieiiie e B-112

Haile v. Holder, 658 F.3d 1122, 1130-32 (9th Cir. 2011) (petitioner was
eligible for deferral of removal having established that it was more likely than not
she would be tortured upon return to Eritrea).

O.  Cases Finding No Eligibility for CAT Protection..............cccc...... B-113

Lopez-Cardona v. Holder, 662 F.3d 1110, 1113-14 (9th Cir. 2011) (mandate
pending) (although gang members had beat petitioner and his cousin, petitioner
failed to prove it was more likely than not he would be tortured upon return to El
Salvador).

V. CREDIBILITY DETERMINATIONS........coooiiee e B-115

The mandate has issued in Ren v. Holder, 648 F.3d 1079, 1084-85 (9th Cir.
2011).

A, Standard Of REVIEW .......ccccoviiiiiiiie e, B-115
B.  Opportunity t0 EXPlain.......cccoeiiiiiiiicsiee e B-117



C.  Credibility FACOrS......cooiiiiiiiecieceeee e B-118

1. DEMEANOT ...t B-118
2. RESPONSIVENESS .....vveivieeieeiieesiie st sae e B-119
3. Specificity and Detail..........cccooveveiiii e, B-119
4 INCONSISLENCIES .....vveviecie et B-120
a. Minor INCONSISLENCIES......cceevveiiieie e, B-120

b. Substantial INCONSISLENCIES ........cccevvevieiieiiieieenen, B-121

C. Mistranslation/Miscommunication.................c......... B-123

5 (@] 101115 (0] 1SRRI B-124
6 Incomplete Asylum Application...........cccocoveveeiiiciieeiinenen, B-124
7. Sexual Abuse or ASSault .........cceveevieiiiiii e, B-125
8 ATTPOIT INTEIVIEWS ... B-125
Q. Asylum Interview/Assessment to Refer ..........c.cccccveeneee. B-126
O = o]0 To I T T o ORISR B-127
11.  State Department and other Government Reports.............. B-127
12.  Speculation and CoNJecture ........ccccvevveveeveesieese e B-128
13.  Implausible Testimony........ccccoovviiiiienieie e, B-130
14.  Counterfeit and Unauthenticated Documents..................... B-131
15, MISrepreSentations .........ccccveveeieeiieeiieeseesee e e e nre e B-132
16.  Classified Information .............ccccocviiievieiie i, B-133
17.  Failure to Seek Asylum Elsewhere...........cccccoeivviiviinennen, B-133
18. Cumulative Effect of Adverse Credibility Grounds........... B-133
19.  Voluntary Return to CoUuNtry .......cccevvveveeieeiie e, B-134
D.  Presumption of Credibility .......cccccovvvveiiiiiiein e B-134

See also Cole v. Holder, 659 F.3d 762, 770 (9th Cir. 2011) (where neither
the BIA nor the 1J make an adverse credibility finding, the court of appeals must
assume that the petitioner’s factual contentions are true).

E. Implied Credibility FINAINGS .......cooiiiiiiiie e, B-134
1. IMMIGration JUAQES.......c.oviiiiiiiiiiie s B-134
2. Board of Immigration Appeals ..........ccccvvvvveriviieneereseenn, B-135

20



F Sua Sponte Credibility Determinations and Notice ...................... B-135
G Discretionary DECISIONS .......cccuevuviriieiieiie e e sieesee e eee s B-136
H REMEAY ... B-136
l. Applicability of Asylum Credibility Finding to the Denial of other
FOrms of Relief.......ccvoiii e, B-137
J. Cases Reversing Negative Credibility Findings ...........cccccovevvenne B-138
K.  Cases Upholding Negative Credibility Findings ...........c.ccceevvnne. B-141

Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, at *3-4 (9th
Cir. Jan. 26, 2012) (mandate pending) (post-REAL ID case concluding substantial
evidence supported adverse credibility finding where 1J considered totality of
circumstances, including the alien’s use of false names, inconsistent statements,
and failure to provide corroborating evidence).

L. The REAL ID Act Codification of Credibility Standards............. B-142

See also Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, at
*3-4 (9th Cir. Jan. 26, 2012) (mandate pending) (post-REAL ID Act case
discussing corroboration requirements, and change of “heart of claim” analysis to
“totality of the circumstances” analysis).

M.  Frivolous AppliCatioNnS ........ccccveiiiiiii i B-143
VI. CORROBORATIVE EVIDENCE ........cccoiiiiiieniceneee e B-145
A.  Pre-REAL ID Act Standards .........ccccevevieereninnesiesese e B-145
1. Credible TeStIMONY .......ccoviiieiieceecee e B-145

2. Credibility ASSUMEM .......cceooveeiieieecee e, B-146

3. No Explicit Adverse Credibility Finding...........cccccoveneene. B-147

4 Negative Credibility FINding ........ccccooovvviiiiiieece B-147

a. Non-Duplicative Corroborative Evidence................ B-148

b. Availability of Corroborative Evidence ................... B-148

C. Opportunity to EXplain ..., B-149

B.  Post-REAL ID Act Standards ..........ccceevveeiiieeiiec e, B-149

This court noted in Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL
232997, at *4 n.4 (9th Cir. Jan. 26, 2012) (mandate pending), that the court’s
recent decision in Ren v. Holder, 648 F.3d 1079 (9th Cir. 2011), “purports to hold
that the REAL ID Act requires that ‘an 1J must provide an applicant with notice
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and an opportunity to either produce the evidence or explain why it is unavailable
before ruling that the applicant has failed in his obligation to provide corroborative
evidence and therefore failed to meet his burden of proof.”” Oshodi, 2012 WL
232997, at *4 n.4 (quoting Ren, 648 F.3d at 1090). However, Oshodi states that
the language in Ren is dicta because the issue was not before the Ren panel.

C.  Judicially Noticeable Facts.........c.ccccevveiiieiiiiiiccee e B-151
D.  FOrms of EVIAENCE.......ccccveiieiiecie e B-151
E.  Hearsay EVIAENCE .......ccceiiviiie e B-152
F. Country Conditions EVIAeNCe ..........cccccvevveveevie e B-152
G.  Certification of RECOIdS ........coeviiviiieiieiic e B-153
CANCELLATION OF REMOVAL, SUSPENSION OF DEPORTATION,
FORMER SECTION 212(C) RELIEF ..o B-153
l. OVERVIEW ...ttt sttt B-153
A.  Continued Eligibility for Pre-lIIRIRA Relief Under the Transitional
RUIBS ... e e B-154
1. JUDICIAL REVIEW.......coi ettt B-154
A.  Limitations on Judicial Review of Discretionary Decisions......... B-154
B.  Limitations on Judicial Review Based on Criminal Offenses ......B-155
I1l.  CANCELLATION OF REMOVAL, 8 U.S.C. 812290 ......cccecvvvrrnnnn. B-156
A.  Cancellation for Lawful Permanent Residents, 8 U.S.C. § 1229b(a)
(INA 8 240A(8)) evveeveeiesieesieeiesieeie sttt snens B-156
1. Eligibility Requirements..........cccccovvvevievie e B-157

See also Rosas-Castaneda v. Holder, 655 F.3d 875, 883 (9th Cir. 2011)
(stating eligibility requirements for lawful permanent residents).

Parole as a special immigrant juvenile qualifies as “admission in any status”
for purposes of establishing seven years of continuous physical presence. Garcia
v. Holder, 659 F.3d 1261, 1272 (9th Cir. 2011) (mandate pending).

2. Termination of Continuous ReSIAENCE .......ccoveevvvereiirveeenne, B-158
a. Termination Based on Service of NTA.......c...cove.. B-158

b. Termination Based on Commission of Specified
OFfBNSE ..t B-159
C. MilItary SErVICE .....ccovevvviiiiiee e B-160
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3.

Aggravated FelonS ..o B-160

“Conviction of an aggravated felony constitutes a mandatory ground for
denial of relief. Where an alien’s conviction indicates that one or more of the
grounds for mandatory denial of the application for relief may apply, the alien shall
have the burden of proving by a preponderance of the evidence that such grounds
do not apply.” Rosas-Castaneda v. Holder, 655 F.3d 875, 883 (9th Cir. 2011)
(internal citations and quotation marks omitted). See also Habibi v. Holder, No.
06-72111, --- F.3d ---, 2011 WL 6091274, at *2 (9th Cir. Dec. 8, 2011) (as
amended) (“an LPR convicted of an ‘aggravated felony’ is ineligible for
cancellation of removal”).

4, Exercise of DISCIetioN........ccoovvvviviiieiiesie e B-161
B.  Cancellation for Non-Permanent Residents, 8 U.S.C. § 1229b(b)

(INA 8 240A(D)(1)) cvveveireerie e eie st B-161
1. Eligibility Requirements..........cccoevveviivie v B-161
2. Ten Years of Continuous Physical Presence .............c........ B-162
a. Standard of REVIEW ........cccccverveiieniecie e B-162
b. Start Date for Calculating Physical Presence............ B-162
C. Termination of Continuous Physical Presence......... B-162
(i)  Termination Based on Service of NTA.......... B-163

(i)  Termination Based on Commission of Specified
OFfENSE e B-163
d. Departure from the United States............ccccevenneen, B-164
e. PrOOT ..o e B-165
f. Military SErviCe .......ccocevivvvieiie e B-166
3. Good Moral CharaCter .........ccocveveeiieie e B-166
a. JUASAICTION......cciveic e B-166
b. Standard of REVIEW ........cccccvevvevieiieiie e B-167
C. Time Period Required.........c.ccoooveeiiiii i, B-167
d. Per Se Exclusion Categories..........ccoovvvrieneniienieenn B-168
(i)  Habitual Drunkards ........cccccevevvnieninnrinsnenns B-168

(ii)  Certain Aliens Described in 8 U.S.C. § 1182(a)

(Inadmissible AlIeNS) ......cccccovevevviienivniie i, B-168
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(A) Prostitution and Commercialized

(B) Alien Smugglers......cccoovvvviiiienieennnnnn B-169

See also Santiago-Rodriguez v. Holder, 657 F.3d 820, 829 (9th Cir. 2011)
(explaining that the Government must prove by clear and convincing evidence that
the petitioner provided an affirmative act of assistance to help his wife and brother
make an unlawful entry into the United States).

(C) Certain Aliens Previously Removed....B-170

(D) Crimes Involving Moral Turpitude......B-170
(E) Controlled Substance Violations ......... B-170
(F)  Multiple Criminal Offenses................. B-170
(G) Controlled Substance Traffickers ........ B-171
(ii1)  Gamblers.......ccccevvevieiieieee e B-171
(iv) False Testimony.......cccocvvvevverveninnnnn B-171
(V) Confinement.........ccccccevvviiveiiveniesnnnn B-172
(vi) Aggravated Felonies .........ccccccevvrrnenne. B-172

(vii) Nazi Persecutors, Torturers, Violators of
Religious Freedom...........cccccevvviivennnnn, B-173

(viii) False Claim of Citizenship and

VOUNG. ..o B-173
(iX)  Adulterers.......coevvevieiieiiecieecee e B-174
4. Criminal Bars ..o B-174
5. Exceptional and Extremely Unusual Hardship................... B-175
a. JUASAICTION......cciveic e B-175
b. Qualifying Relative.........cccccoveveeiieeviece e, B-176
6. Exercise of DISCIetioN........cccvvivvevverie e B-177
7. DEPENAENLS.....ccueiiieie et e B-177
C.  Ineligibility for Cancellation ............c.ccooviiiiiiiiininiiiie e B-177
1. Certain Crewmen and Exchange Visitors........ccccccoovevieneen, B-178
2. SECUNLY GrOUNGS......c.veveiiieieiiiesie et B-178
3. PEISECULOIS ...ttt B-178



4, Previous Grants of Relief ..., B-178
D.  Constitutional and Legal Challenges to the Availability of

Cancellation of Removal or Suspension of Deportation............... B-179
E.  Ten-Year Bars to Cancellation...........cccccevvrvieiieiiienen e, B-179

1. Fallure 10 APPEAT .....cveeieeciee e B-179

2. Failure to Depart .........cccoveveeiie i B-180
F. Numerical Cap on Grants of Cancellation and Adjustment of

SEALUS et B-181
G. NACARA Special Rule Cancellation ...........cccceeveiieiiieiiecineen, B-182

See, e.g., Lezama-Garcia v. Holder, 666 F.3d 518, 528-30 (9th Cir. 2011)
(discussing NACARA 8§ 202 providing for adjustment of status for certain
Nicaraguan and Cuban nationals).

1. NACARA Does Not Violate Equal Protection................... B-183

2. NACARA Deadlings........ccccevvuviiiiiieiiesie e B-183

3. Judicial REVIEW ......cccuviiiic e B-184

H.  Abused Spouse or Child Provision .........cccccecvvvviiviieeiieiiesennn, B-184
IV. SUSPENSION OF DEPORTATION, 8 U.S.C. § 1254 (repealed)

(INA 8 244) ...t ene s B-185

A.  Eligibility ReqUIrEMENTS .......cccvveiiieiieciece e B-185

1. Continuous Physical Presence .........cccocevveevevieiieiinecnnn, B-186

a. JUIISAICTION....coiic s B-186

b. Standard of REVIEW .........cccccvvviiieiiiieneec e, B-186

C. PrOOT ..o e B-186

d. Departures: 90/180 Day Rule ..........ccccevvvvvivinnnnnenn, B-187

e. Brief, Casual, and Innocent Departures.................... B-187

f. DEPOIAtION ... e B-187

g. IIRIRA Stop-Time Rule ..., B-188

h. Pre-1IRIRA Rule on Physical Presence.................... B-188

I. NACARA Exception to the Stop-Time Rule ........... B-189
J. Barahona-Gomez v. Ashcroft Exception to the

StOP-TIiMe RUIE.......ccviiieeciee e B-189
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K. REPAPEIING ..o B-191

2. Good Moral CharaCter .........ccocveveeiiriie e, B-191

a. JUASAICTION.....cciiiic e B-191

b. Time Period ReqUIred..........ccccovvevvenieeneenee e, B-192

C. Per Se Exclusion Categories.........cccoevvevveiiveerveenn, B-192

3. Extreme Hardship Requirement..........c.ccccovovviviieeceesnenn, B-192

a. JUIISAICTION....coviiii e B-192

b. Qualifying Individual ............ccooovveiiieiiiiee e, B-193

C. Extreme Hardship Factors .........ccccccevvveveeiieiiecnnenn, B-193

d. Current Evidence of Hardship.........ccccccoeviiieinennn, B-195

4, Ultimate Discretionary Determination............cccccevevveiveenne. B-195

B.  Abused Spouses and Children Provision ..........cccccccovcvevveiivennnnnn B-196

C.  Ineligibility for SUSPENSION .......ccuveiiierie e B-196

1. Certain Crewmen and Exchange Visitors.........cccccceeveenenn. B-196

2. Participants in Nazi Persecutions or Genocide.................... B-197

3. Aliens in Exclusion Proceedings ........cccccevvvevieeiveniiesnnenennns B-197

D.  Five-Year Bars to SUSPENSION ......c.cccverivereeiie e e siee e B-197

1. FaIlUre 10 APPEAT ... .cciiiie ettt B-197

2. Failure 10 DEPArt.......ccveiiiiie e B-197

E.  Retroactive Elimination of Suspension of Deportation ................ B-198
SECTION 212(c) RELIEF, 8 U.S.C. § 1182(c) (repealed), Waiver of

Excludability or Deportability ............cccoov i, B-199

AL OVEIVIBW .ottt B-199

See also Tyson v. Holder, No. 08-70219, --- F.3d ---, 2012 WL 248001, at

B.

*2-7 (9th Cir. Jan. 27, 2012) (mandate pending) (discussing the repeal of § 212(c)
relief, as well as the determination that the repeal does not apply retroactively to

aliens who pled guilty to aggravated felonies in reliance on the possibility of such
relief).

Eligibility ReqUIremMents ..........ccooviieiiniee e, B-200
1. SEVEN YRAIS......ooiiiiiiiiiiiiiiie e B-200
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2. Balance of EQUILIES ........cccceviiiiiiieeiese e B-200

C.  Deportation: Comparable Ground of Exclusion ............c.ccccou..... B-201
D. Removal: Comparable Ground of Inadmissibility ........................ B-202
E. Ineligibility for Relief...........ccoovei e, B-202
F.  Statutory Changes to Former Section 212(c) Relief ..................... B-202
1. IMMALCT 90 ...t B-202

a Continued Eligibility for Relief...........c.ccccovveinennne, B-203

2. AEDPA L. B-203

a. Continued Eligibility for Relief...........c.ccccccoovennn. B-203

3. HIRTRA et sre s B-204
a. Retroactive Elimination of § 212(c) Relief..........c..ccocv.... B-205

See also Tyson v. Holder, No. 08-70219, --- F.3d ---, 2012 WL 248001, at *7
(9th Cir. Jan. 27, 2012) (mandate pending) (holding that BIA erred in concluding
that St. Cyr is restricted to plea bargains, and further that the stipulated facts trial in
the instant case was similar to a guilty plea in “all important respects” such that the
repeal of 212(c) relief could not be applied retroactively); Luna v. Holder, 659
F.3d 753, 755-56 (9th Cir. 2011) (discussing § 212(c) relief).

b. Continued Eligibility for Relief...........c.cccceovveiiiiiee, B-205
(i)  Plea Agreements Prior to AEDPA and IIRIRA ....... B-205
(i)  Reasonable Reliance on Pre-l1IRIRA Application for
Relief. ..o B-206
(iti)  Similarly Situated Aliens Treated Differently.......... B-206
C. Ineligibility for Relief ..., B-207
(i)  Plea Agreements after IRIRA ........ccooevveviiviieinnnnn, B-207
(i)  Plea Agreements after AEDPA ........cccooovevvevininnnnn, B-207
(iti)  Convictions After Trial........ccccovvvviiiiieiecee, B-207
(iv) Pre-1IRIRA Criminal Conduct ..........cccceoirvnienenn, B-208
(V) Terrorist ACHIVILY ....cccooviiiiiiec e, B-208
G.  Expanded Definition of Aggravated Felony ..........cccocvviiinennn, B-208
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H. BUIdEN OF ProOf ... ..ot B-209

“Where an alien’s conviction ‘indicates that one or more of the grounds for
mandatory denial of the application for relief may apply, the alien shall have the
burden of proving by a preponderance of the evidence that such grounds do not
apply.”” Rosas-Castaneda v. Holder, 655 F.3d 875, 883 (9th Cir. 2011).

VI. SECTION 212(H) RELIEF, 8 U.S.C. § 1182(H), WAIVER OF
INADMISSIBILITY .o B-210

See also Habibi v. Holder, No. 06-72111, --- F.3d ---, 2011 WL 6091274, at
*5 (9th Cir. Dec. 8, 2011) (as amended) (“Congress does not violate equal
protection by denying LPRs the opportunity to apply for a § 212(h) waiver”).

VII. INNOCENT, CASUAL, AND BRIEF DEPARTURES UNDER FLEUTI

DOCTRINE ...ttt eenne e B-211
ADJUSTMENT OF STATUS ... B-212
l. OVERVIEW ...ttt st nne e B-212

A.  Eligibility for Permanent ReSIdence .........ccccccevvvviviieeneeneeniienn B-213

1. ViSa PetItION ... B-213
2. PrIOMtY Date.....cceviivee e B-215
3. AdMISSIDIITY ... B-216

See, e.g., Carrillo de Palacios v. Holder, 651 F.3d 969 (9th Cir. 2011),
withdrawn and superseded on denial of rehearing by Carrillo de Palacios v.
Holder, 662 F.3d 1128, 1131 (9th Cir. 2011) (mandate pending) (national was
inadmissible under 8 U.S.C. § 1182(a)(9)(C)(i)(11) and was not eligible to
exception to inadmissibility).

B. ELIGIBILITY FOR ADJUSTMENT OF STATUS PROCESS ..B-217
1. Exceptions to Lawful Entry and Lawful Status

REQUITEMENTS ... B-218

a. Exception for Immediate Relatives .......................... B-218

b.  Aliens Eligible For 8 U.S.C. § 1255(i) (“245(i)”)....B-218

C. Unlawful Employment Exception ...........ccccceevenee. B-219

2. D103 (11 o] o PR B-219

C.  Adjustment of Status Application Pending..........cccccoevvrrvrivrninnnn. B-219
D.  Adjustment of Status Application Approved.........c.cccoevrverirnnenn, B-220
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MOTIONS TO REOPEN OR RECONSIDER
IMMIGRATION PROCEEDINGS

l. DIFFERENCES BETWEEN MOTIONS TO REOPEN AND MOTIONS
TO RECONSIDER ...ttt C-1

A, MOtION t0 REOPEN.....cciiciee et C-1

Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---, 2012 WL 164089, at *4
(9th Cir. Jan. 20, 2012) (as amended) (““A motion to reopen is a traditional
procedural mechanism in immigration law with a basic purpose that has remained
constant — to give aliens a means to provide new information relevant to their cases
to the immigration authorities.”” (quoting Azarte v. Ashcroft, 394 F.3d 1278, 1283
(9th Cir. 2005)).

B.  MOotion t0 RECONSIAET .....ccvviiieeiecie e C-2
C.  MOotion t0 REMANT.......cccuieiieiieeie et C-3
D.  Improperly Styled MOLIONS ........ccooviiiiiiiecee e C-3
1. JURISDICTION ...ttt C-3
A.  Finality of the Underlying Order..........cccooovevieiiiiiniii e C-6
B.  Filing Motion to Reopen or Reconsider Not a Jurisdictional
Prerequisite to Filing a Petition for ReView...........cccccoevivicveinenen, C-6
C.  No Tolling of the Time Period to File Petition for Review .............. C-7
D.  No Automatic Stay of Deportation or Removal.............cccccoeevnennnn, C-7
1. Exception for In Absentia Removal or Deportation............... C-7
R O] 0 1ST0] [ o 14 o] PR PRRPRR C-7
F. Departure from the United States..........ccccoooveviiiiievee i, C-7
[1l.  STANDARD OF REVIEW.......cooi i C-9

The mandate has issued in Ocampo v. Holder, 629 F.3d 923, 925 (9th Cir,
2010).

Al GENEIAITY .o e C-9
B.  Full Consideration of All FACtOrS........cccovvviiiiiiesiecie e C-10

1. Later-Acquired EQUITIES.......ccccoveiiiiiiinie e, C-11
C.  Explanation of REASONS.........cceiirieiiiieiiese e C-12
D.  Irrelevant Factors. ... C-12
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E.  Credibility Determinations..........cccccovveiiiniiiiinnee e C-13

IV. REQUIREMENTS FOR A MOTION TO REOPEN.........cccccerviverirnnnn, C-13
A.  Supporting DOCUMENTALION ........cccuveiieiieiiriie e C-13

1. EXCEPLION ... C-14

B.  Previously Unavailable Evidence.........cccoccovviiiiiieiic i, C-14

C.  Explanation for Failure to Apply for Discretionary Relief............. C-15

D.  Prima Facie Eligibility for Relief.........cccccoo v, C-15

E.  Discretionary Denial..........ccccooiiviiiiiieiie e C-16

F. Failure to Depart Voluntarily ..........c.cccoiieiiiiiiciecce e, C-16

Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---, 2012 WL 164089, at
*4-6 (9th Cir. Jan. 20, 2012) (as amended) (where voluntary departure period
expired on weekend, and motion to reopen was filed on following Monday, court
determined that motion was timely filed).

G.  Appeal of Deportation Order..........ccoovveeereeniieiie e C-18

H.  Fugitive Disentitlement DOCEINE .........ccovveiieiiieiiesie e C-18

V. TIME AND NUMERICAL LIMITATIONS .......coce it C-19
Al GENEIAITY oo C-19

1. TIMe LIMITAtIONS......coveiieiiiie e C-19

Meza-Vallejos v. Holder, No. 07-70638, --- F.3d ---, 2012 WL 164089, at
*4-6 (9th Cir. Jan. 20, 2012) (as amended) (where voluntary departure period
expired on weekend, and motion to reopen was filed on following Monday, court
determined that motion was timely filed).

The mandate has issued in Ocampo v. Holder, 629 F.3d 923, 925 (9th Cir,
2010).

2. Numerical Limitations ...........cccovvevieriinniiesie e C-20

B.  Exceptions to the Ninety-Day/One-Motion Rule...........c..cccoeevvenen, C-21
1. In Absentia Orders ........cccovvviii e C-21

a. Exceptional Circumstances...........cccocvvveneeieneeniennnnn, C-21

(i)  Evidentiary Requirements..........ccccevvrverinnnnn, C-22

(i)  Cases Finding Exceptional Circumstances......C-22

(iii) Cases Finding No Exceptional Circumstances C-23
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(iv)  Arriving Late While 13 On Bench .................... C-23

b. Improper Notice of Hearing .........cccocovevvvvienieniinennn, C-23
C. Proper Notice Requirements...........cccoevvvveeieeneesiennn, C-25
(i)  Presumption of Proper Notice...........cc.ccceuenneen. C-25
(i) Pre-1IRIRA Proceedings ......c.cccoevvevverveesinnnn. C-26
(A)  OSCS ..viiiiiieiieierese e C-26
(B) Hearing NOLICES........cccovvevveiieciecieenn, C-26
(ill)  Removal Proceedings.........ccccevvvvivevieesieesinene, C-27
(iv) Notice to Counsel Sufficient.............ccccceeenennne. C-28
(v)  Notice to Juvenile Insufficient ......................... C-29
(vi) Notice to Applicant No Longer Residing in the
United States........ccoevveiieiiece e C-29
2. Asylum and Withholding Claims ..........cccccceviviiiniiniiecen, C-30
3. Jointly-Filed MOtIONS........cccocviiiiice e, C-31
4. Government Motions Based on Fraud..............cccoccvevvenieenee C-31
5. Movant in CUSTOAY .......cccuvririieie e C-31
6. Sua Sponte Reopening by the BIA ... C-31
VI. EQUITABLE TOLLING .....cooiiiiiiice et C-32
A.  Circumstances Beyond the Applicant’s Control...........cccccoevvrenee. C-32
B.  Fraudulent or Erroneous Attorney Conduct...........ccccceevvvviiveiinennen, C-33
C.  DUE DINGENCE......ccueiieeie et C-34

Luna v. Holder, 659 F.3d 753, 760 (9th Cir. 2011) (concluding that
petitioner failed to establish due diligence and recognizing that ignorance is not an
excuse where there is sufficient notice under the due process clause).

VII. INEFFECTIVE ASSISTANCE OF COUNSEL......ccccoooiiiiiiieiceieieee, C-35
A.  Presented Through a Motion to Reopen.........ccoccevveieieeicieeniennen, C-35
B.  Exhaustion and Proper FOrum...........ccoocovviiiiiiiniiencenese e C-35
C.  Standard of REVIEW ........cccoiiiiiiiiieniee e e C-36

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at
*6 (9th Cir. Dec. 7, 2011) (mandate pending) (reviewing motion to remand based
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on ineffective assistance of counsel for abuse of discretion, but purely legal
guestions, such as due process claims, de novo).

D.  Requirements for Due Process Violation.............cccceeevvereniiennnnn, C-36
1. Constitutional BasiS ........cceiveviriiiiiieree e C-36
2. Counsel’s COMPELENCE......uiviirieiiiiiieiiiiieirieeessieeesrreesseeee s C-38
3. PreJUdICR......ooieeeece et C-38

Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at *6 (9th
Cir. Dec. 7, 2011) (mandate pending) (must show prejudice); Santiago-Rodriguez
v. Holder, 657 F.3d 820, 835-36 (9th Cir. 2011) (petitioner was prejudiced by
counsel’s ineffective assistance where counsel admitted to factual allegations
without any factual basis for doing so).

a. Exception for In Absentia Orders..........ccccoeevevverienne. C-39

E.  The Lozada ReqQUIrEMENTS.........ceevviiieiie e C-40
1. EXCEPLIONS ...t C-40

F. Cases Discussing Ineffective Assistance of Counsel...................... C-41
1. Cases Finding Ineffective ASSIStancCe ...........cccceeveeviveeciveennne. C-41

Santiago-Rodriguez v. Holder, 657 F.3d 820, 835-36 (9th Cir. 2011)

(petitioner was prejudiced by counsel’s ineffective assistance where counsel
admitted to factual allegations without any factual basis for doing so).

2. Cases Rejecting Ineffective Assistance of Counsel Claims .C-43

Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at *6 (9th
Cir. Dec. 7, 2011) (mandate pending) (counsel’s performance was not
constitutionally deficient where counsel interrogated petitioner and presented
sufficient evidence in support of petitioner’s claim for withholding of removal to
permit the 1J to make a reasoned decision on the merits of that claim).

VIIl. CASES ADDRESSING MOTIONS TO REOPEN FOR SPECIFIC
RELIEF .. C-44

A.  Motions to Reopen to Apply for Suspension of Deportation.......... C-44
B.  Motions to Reopen to Apply for Asylum and Withholding ........... C-45

C.  Motions to Reopen to Apply for Relief Under the Convention Against
TOMTUE ...t C-46
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2010).

D.  Motions to Reopen to Apply for Adjustment of Status .................. C-46
The mandate has issued in Ocampo v. Holder, 629 F.3d 923, 925 (9th Cir,

E. Motions to Reopen to Apply for Other Relief ... C-48
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CRIMINAL ISSUES IN IMMIGRATION LAW

l. JUDICIAL REVIEW......ooiiii ettt D-1
A.  Judicial Review Scheme Before Enactment of the REAL ID Act
OF 2005, e D-1
B.  The Current Judicial Review Scheme under the REAL ID Act
OF 2005, e D-2
1. Expanded Jurisdiction on Direct Review............cccccevevvvenienn. D-2
2. Applicability to Former Transitional Rules Cases................. D-4
3. Contraction of Habeas JurisdiCtion...........ccccccevvvvvnieeiveniennns D-5
I CRIMINAL CONVICTIONS AS GROUNDS FOR INADMISSIBILITY
AND REMOVABILITY oottt D-6
A.  Distinguishing between Inadmissibility and Removability ............. D-6
B.  Differing Burdens of Proof ...........cccooooviiiiiiiieie e D-6

See also Rosas-Castaneda v. Holder, 655 F.3d 875, 886 (9th Cir. 2011)
(“Where a record of conviction proves inconclusive, an alien carries his burden of
proving by a preponderance of the evidence that she has not been convicted of an
aggravated felony.”).

C. AAMISSIONS e D-7

Perez-Mejia v. Holder, 641 F.3d 1143, 1148-49 (9th Cir. 2011), amended
and superseded by Perez-Mejia v. Holder, 663 F.3d 403, 409-10 (9th Cir. 2011)
(Admissions by an alien to facts alleged in the notice to appear, and concessions
concerning matters of law, made in the 8 C.F.R. § 1240.10(c) “pleading stage” of
removal proceedings were sufficient to establish removability.).

D.  What Constitutes @ CONVICHION? ........ccoovviiieiieiie e D-8
1. Final, Reversed and Vacated ConviCtionS.........cccceeevveeennnnee. D-9
2. Expunged CONVICIONS ......cccvevvieiieiieiie e D-10

a. Expungement Generally Does Not Eliminate
Immigration Consequences of Conviction................ D-10
b. Exception for Simple Drug Possession Offenses...... D-10
E.  Definition of SENENCE........ccviveiiiiee e D-12
1. ONE-Year SENTENCES.........eiiiieiiieeitie et D-12
2. Recidivist ENhanCemMeNts..........ccoeveveieniniisie e D-13
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3. MISAEMEANOLS ...t D-13

4, WODDBIEIS ... D-14
F. Overlap with Other Immigration and Criminal Sentencing Areas
(o) B I SRRSO D-14
I, METHOD OF ANALYSIS ...t D-16
A, Standard OF REVIEW ......ccviiviiiiiiice e D-16
B.  Categorical APProach.........cccovviiiiiiieiie i D-16
C.  Modified Categorical Approach.........ccccccvevveiiieiiieiiie e, D-18

Pagayon v. Holder, 642 F.3d 1226, 1236 (9th Cir. 2011) (per curiam),
withdrawn and superseded on rehearing by Pagayon v. Holder, Nos. 07-74047,
07-75129, --- F.3d ---, 2011 WL 6091276, at *4 n.1 (9th Cir. Dec. 8, 2011) (per
curiam) (“The modified categorical approach applies when the simple fact of
conviction of a state-law crime does not automatically establish removability under
federal law.”).

See also United States v. Aguila-Montes de Oca, 655 F.3d 915, 924 (9th Cir.
2011) (en banc) (per curiam) (“The purpose of the modified categorical approach
Is to determine whether the trier of fact was actually required to find all the
elements of the generic offense before enhancing the defendant’s sentence based
on a state conviction.”); Rosas-Castaneda v. Holder, 655 F.3d 875, 886 (9th Cir.
2011) (concluding record of conviction was inconclusive as to whether Arizona
drug conviction as an aggravated felony).

1. Charging Documents, Abstracts of Judgment, and Minute

Pagayon v. Holder, 642 F.3d 1226, 1236 (9th Cir. 2011) (per curiam),
withdrawn and superseded on rehearing by Pagayon v. Holder, Nos. 07-74047,
07-75129, --- F.3d ---, 2011 WL 6091276 (9th Cir. Dec. 8, 2011) (per curiam).

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513,
*4-5 (9th Cir. Dec. 7, 2011) (mandate pending) (discussing the sufficiency of
abstract of judgment to establish conviction); Rosas-Castaneda v. Holder, 655 F.3d
875, 886 (9th Cir. 2011) (“The list of judicially noticeable documents that this
court may consider in applying the modified categorical approach is limited to the
charging document, written plea agreement, transcript of plea colloguy, and any
explicit factual finding by the trial judge to which the defendant assented.”
(internal quotation marks and citation omitted)).
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Perez-Mejia v. Holder, 641 F.3d 1143, 1148-49 (9th Cir. 2011), amended
and superseded by Perez-Mejia v. Holder, 663 F.3d 403, 410 (9th Cir. 2011).

2. Police Reports and Stipulations............ccceveveveenienieenieene, D-23
3. Probation or Presentence Reports........cccccevveveenieniieeninennn, D-24
4. Extra-Record EVIAENCE ........cccoovveviiiiniiiesiee e D-24
5. REMANG ... D-25
IV. CATEGORIES OF CRIMINAL OFFENSES THAT CAN BE GROUNDS
OF REMOVABILITY AND/OR INADMISSIBILITY ..ccovovviiiieieiennn D-26
A.  Crimes Involving Moral Turpitude (“CMT”) ..c.ccovevvevveiieiieinns D-26

1. Removability pursuant to 8 U.S.C. § 1227(a)(2)(A)(i) ....... D-26
a. Single Crime Committed within Five Years of

AAMISSION ..t D-26

b. Multiple Offenses at Any Time.........ccceeveveereeninnne D-26

2. Inadmissibility Pursuant to 8 U.S.C. § 1182(a)(2)(A)(i)(I). D-27
3. Definition of Crime Involving Moral Turpitude ................. D-28

Although the immigration statute contains no definition of CMT, this court
has explained that a CMT involves “base, vile, and depraved conduct that shocks
the conscience and is contrary to the societal duties we owe each other.” Navarro-
Lopez v. Gonzales, 503 F.3d 1063, 1069 (9th Cir. 2007) (en banc) (holding that
accessory after the fact offense was not a CMT), overruled on other grounds by
United States v. Aguila-Montes de Oca, 655 F.3d 915, 940 (9th Cir. 2011) (en
banc) (per curiam).

B. Controlled Substances OffENSES.......uuueeeec e D-32
1. Deportation Ground — 8 U.S.C. § 1227(a)(2)(B)(i) ............. D-32

Pagayon v. Holder, 642 F.3d 1226, 1236 (9th Cir. 2011) (per curiam),
withdrawn and superseded on rehearing by Pagayon v. Holder, Nos. 07-74047,
07-75129, --- F.3d ---, 2011 WL 6091276, at *5 (9th Cir. Dec. 8, 2011) (per
curiam) (state conviction for possessing methamphetamine constituted a controlled
substance offense rendering alien removable, where petitioner made a pleading-
stage admission to the conviction).

2. Inadmissibility Grounds — 8 U.S.C. § 1182(a)(2)(A)(i)(11)
& 8 U.S.C. § 1182(2)(2)(C) cueereerreereciecieeie e, D-34
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V. CATEGORIES OF CRIMINAL OFFENSES THAT ARE GROUNDS
OF REMOVABILITY ONLY ..ot D-34
A, Aggravated FeloNY ... D-34

See also Habibi v. Holder, No. 06-72111, --- F.3d ---, 2011 WL 6091274, at
*2 (9th Cir. Dec. 8, 2011) (as amended) (“Under 8 U.S.C. § 1229b(a)(3), an LPR
convicted of an ‘aggravated felony’ is ineligible for cancellation of removal.
‘Aggravated felony’ is defined by 8 U.S.C. § 1101(a)(43)(F) as including a ‘crime
of violence ... for which the term of imprisonment [is] at least one year.’”).

1. Murder, Rape or Sexual Abuse of a Minor — 8 U.S.C.

8 1102()(43)(A) eerreirieiieieiieeie et D-36

a. RAPE .o D-36

b. Sexual Abuse of a MiNOr.........ccoocvvivivieiic e, D-36
2. Illicit Trafficking in a Controlled Substance — 8 U.S.C.

8 1101(2)(43)(B) .eevveevvereereeiieeie st eie st D-37
3. Illicit Trafficking in Firearms — 8 U.S.C.

8 1101()(43)(C) veerrreeir et D-39

Money Laundering — 8 U.S.C. § 1101(a)(43)(D) ....ccevevee. D-39
5. Explosives, Firearms and Arson — 8 U.S.C.

8 1102()(43)(E) vvevvveveeieerieiiieie et see et D-39

6.  Crimes of Violence (“COV”) — 8 U.S.C. § 1101(a)(43)(F) D-40

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at
*3-4 (9th Cir. Dec. 7, 2011) (mandate pending) (prior California conviction for
first-degree burglary constituted crime of violence, and thus petitioner was not
eligible for withholding of removal).

a. Negligent and Reckless Conduct Insufficient ........... D-41
b. Force Against ANOther...........cccoovvvie i, D-42
C. Specific Crimes Considered ..........ccccoovveviveeiiveeeinnenne, D-42

See Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at *3-4
(9th Cir. Dec. 7, 2011) (mandate pending) (prior California conviction for first-
degree burglary constituted crime of violence, and thus petitioner was not eligible
for withholding of removal); Lopez-Cardona v. Holder, 662 F.3d 1110, 1111-12
(9th Cir. 2011) (mandate pending) (holding that conviction for residential burglary
under Cal. Penal Code § 459 constitutes a crime of violence because it is a felony
that involves a substantial risk that physical force against the person or property of
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another may be used in committing the offense), cf. United States v. Aguila-Montes
de Oca, 655 F.3d 915, 946-47 (9th Cir. 2011) (en banc) (per curiam) (holding only
that a conviction under Cal. Penal Code 8§ 459 does not categorically constitute a
conviction for generic burglary).

7. Theft or Burglary — 8 U.S.C. § 1101(a)(43)(G)......ccceveneenn D-44
8. Ransom Offenses — 8 U.S.C. § 1101(a)(43)(H).......ccecvunee. D-45
9. Child Pornography Offenses — 8 U.S.C. § 1101(a)(43)(l)... D-45
10. RICO Offenses — 8 U.S.C. 8 1101(2)(43)(J)..cverververrerrunnne D-46
11.  Prostitution and Slavery Offenses — 8 U.S.C.

8 1102(2)(43)(K) teerreireeiieiiesieeie e see st D-46
12.  National Defense Offenses — 8 U.S.C. § 1101(a)(43)(L) .... D-46
13.  Fraud or Deceit Offenses — 8 U.S.C. § 1101(a)(43)(M)...... D-47
14.  Alien Smuggling — 8 U.S.C. § 1101(a)(43)(N) ...cccvvvvrenenn D-48
15.  Illegal Reentry after Deportation for Aggravated Felony — 8

U.S.C. 8§ 1101(2)(43)(0) eerveeerieerie et D-49
16.  Passport Forgery — 8 U.S.C. 8 1101(a)(43)(P) ...cvevevvvvveenenn D-49
17.  Failure to Appear for Service of Sentence — 8 U.S.C.

8 1101(2)(43)(Q) eerverveerreririieeiesieerie e ste e D-50
18. Commercial Bribery and Counterfeiting — 8 U.S.C.

8 1102(2)(43)(R) weevveeveeiieiieiieeie et D-50
19.  Obstruction of Justice — 8 U.S.C. 8 1101(a)(43)(S) ............ D-50
20.  Failure to Appear before a Court — 8 U.S.C.

8 1102()(43)(T) weeeeeeeriieirsieeie et D-51
21.  Attempt or Conspiracy to Commit an Aggravated Felony — 8

U.S.C. 8§ 1101(2)(43)(U) eeoveeerceeiee e D-51

B.  Domestic Violence and Child Abuse Offenses..........cccoccvvvvernrenee. D-51

1. General Definition.........cccoovee i D-51
2. Cases Considering Domestic Violence Convictions ........... D-53

See Habibi v. Holder, No. 06-72111, --- F.3d ---, 2011 WL 6091274, at *2
(9th Cir. Dec. 8, 2011) (as amended).

3.

Cases Considering Child Abuse Convictions...................... D-53

C. FIrQAIMS OFFNSES. ... e ettt eeeeeeeeeeeeeeeeeeeneennnnnnnnes D-54



D. Miscellaneous Removable OffenSes ........eeveeee e, D-54
VI. ELIGIBILITY FOR RELIEF DESPITE CRIMINAL CONVICTIONS. D-55
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DUE PROCESS IN IMMIGRATION PROCEEDINGS

l. DUE PROGCESS ... .ottt sttt nnees E-1
AL GBNEIAITY .o E-1

“A full and fair hearing is one of the due process rights afforded to aliens in
deportation proceedings. ... A court will grant a petition on due process grounds
only if the proceeding was so fundamentally unfair that the alien was prevented
from reasonably presenting his case.” Gutierrez v. Holder, 662 F.3d 1083, 1091
(9th Cir. 2011) (citations and quotation marks omitted).

B.  Prejudice REQUIFEMENT .......ccoiiiiiie et E-3

“An alien bears the burden of proving the alleged violation prejudiced his or
her interests.” Gutierrez v. Holder, 662 F.3d 1083, 1091 (9th Cir. 2011) (citations
and quotation marks omitted).

See also Pagayon v. Holder, 642 F.3d 1226, 1236 (9th Cir. 2011) (per
curiam), withdrawn and superseded on rehearing by Pagayon v. Holder, Nos. 07-
74047, 07-75129, --- F.3d ---, 2011 WL 6091276, at *7 (9th Cir. Dec. 8, 2011) (per
curiam) (concluding that Pagayon failed to show prejudice where 1J accepted
Pagayon’s version of the facts, and thus corroborating evidence was not
necessary).

1. Presumption of PrejudiCe..........ccoovvevieii e E-5
C.  EXhaustion REQUITEMENT .......c.ccouieiiieiieiie et E-5
D.  Discretionary DECISIONS ......ccccviiiiiiieeieesieesiesie e este et nreenneas E-6
E.  EXAMPIES ..o s E-8
1. NOLICE 10 APPEAT ....eeeeieetieciieeiie et see e et e re e E-8
2. NOtICE OF HEANNG.....cveeieecie et E-8
3. HEArNg DAte .......ccoveeiieiieiie e E-9
4, Right to a Neutral Fact-FInder...........ccccoov v, E-10
5. Pressure to Withdraw Application ..., E-11
6. Apparent Eligibility for Relief ... E-12
7. Explanation of ProCedures .........ccoovvveeiivenesiiese e, E-12
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8. Exclusion of Evidence or TeStimony .........ccccovvvveeninniensienninenennn E-12

See also Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, at
*5 (9th Cir. Jan. 26, 2012) (mandate pending) (1J did not prevent Oshodi from
testifying, even though 1J interrupted petitioner at the outset); Pagayon v. Holder,
642 F.3d 1226, 1236 (9th Cir. 2011) (per curiam), withdrawn and superseded on
rehearing by Pagayon v. Holder, Nos. 07-74047, 07-75129, --- F.3d ---, 2011 WL
6091276, at *7 (9th Cir. Dec. 8, 2011) (per curiam) (no due process violation
where 1J refused to allow telephonic testimony from family and declined to allow
petitioner time to submit a letter recapitulating his oral testimony, because
petitioner failed to establish prejudice); Gutierrez v. Holder, 662 F.3d 1083, 1091
(9th Cir. 2011) (no violation of due process rights by excluding telephonic
testimony of three witnesses because there were other witnesses present and
prepared to testify as to the same character evidence); Haile v. Holder, 658 F.3d
1122, 1128 (9th Cir. 2011) (“The sole test for admission of evidence is whether the
evidence is probative and its admission is fundamentally fair.” (quotation marks
and citation omitted)).

Q. Exclusionary Rule and Admission of Evidence .............ccccc........ E-13
10.  Notice of Classified EVIdencCe...........ccccovvevieiiiiii e, E-15
11. Right to Confront and Cross-Examine Witnesses ............c.ceeu..... E-15
12.  Production of DOCUMENTS ........ccceeiveeiiieiiesie e, E-16
13.  New Country of Deportation ............cccceveevveiiieiie i, E-17
14.  Right to Translation .........cccccceiiiiii e, E-17
15.  Administrative Notice of FaCtS..........ccccoevveiiiiii i, E-18
16.  RIGht 10 COUNSEL......cvveiieiicee e E-18
17. Ineffective Assistance of Counsel..........ccccocviiiiiiie e, E-19

See also Kwong v. Holder, No. 04-72167, --- F.3d ---, 2011 WL 6061513, at
*6 (9th Cir. Dec. 7, 2011) (mandate pending) (counsel’s performance was not
constitutionally deficient where counsel interrogated petitioner and presented
sufficient evidence in support of petitioner’s claim for withholding of removal to
permit the 1J to make a reasoned decision on the merits of that claim); Santiago-
Rodriguez v. Holder, 657 F.3d 820, 835-36 (9th Cir. 2011) (petitioner was
prejudiced by counsel’s ineffective assistance where counsel admitted to factual
allegations without any factual basis for doing so).

18.  Waiver Of APPEAL.....c.cccveiiiieiciee e E-21
19.  RIght to File Brief ..o, E-22



20.  Consideration of Evidence by AgeNnCY ......cccocvvvvieiinnieiieniinennn, E-23

Oshodi v. Holder, No. 08-71478, --- F.3d ---, 2012 WL 232997, at *5 (9th
Cir. Jan. 26, 2012) (mandate pending) (“An alien attempting to establish that the
[BIA] violated his right to due process by failing to consider relevant evidence
must overcome the presumption that it did review the evidence.” (internal
quotation marks, alteration, and citation omitted)).

21. Notice of Evidentiary Requirements...........cccoccvevveveesiesieesinennn, E-23
22, INervening LaW .......cccoocveiiieiicce e E-23
23.  Sua Sponte Credibility Determinations ..........cccccccevvvevieiiesiinennn, E-23
24, DEIENTION ....cuiiiiciiecieeee sttt E-24
25. Duty to Probe All Relevant Facts ..........ccccoovvvveiievieiie e, E-25
26.  Reasoned EXplanation..........ccccccovevieiiiniin i E-25
27. Record of Bond HEAING ......ccvvviieieiieiie e E-26

The mandate has issued in Singh v. Holder, 638 F.3d 1196, 1208 (9th Cir.
2011).

28.  Notice of Deadline (new section)

Notice of the deadline to file a special motion to reopen to apply for 212(c)
relief was presumptively in compliance with due process where law was enacted
by Congress and regulation that established procedures for filing motions to
reopen. See Luna v. Holder, 659 F.3d 753, 759 (9th Cir. 2011).

F. Due Process Challenges to Certain Procedures and Statutory

0}V ] o] LSRR SPR E-26

1. Summary AffIrmMancCe..........coooveiie i E-26

2. Reinstated Removal Proceedings........cccoccvvevviveeieeniin s, E-27

3. HIRIRA .ottt re e sre e E-27

4, AdJustment Of StatUS.........covvviieiii e, E-28

1.  MISCELLANEOUS CONSTITUTIONAL ISSUES.........cccooviiiiiee e, E-28
A.  Equal Protection Generally ..., E-28
1. NACARA ...ttt e re e ane e E-29

2. Voluntary DEPArTUIE ........ccvvverieiiesiesie e E-29

3. B C.F.R.81003.44 ...ttt s E-30

4 8 U.S.C. 8 1182 WaAIVET .....oceeiiieeiieeie st E-30
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See Habibi v. Holder, No. 06-72111, --- F.3d ---, 2011 WL 6091274, at *5
(9th Cir. Dec. 8, 2011) (as amended) (“Congress does not violate equal protection
by denying LPRs the opportunity to apply for a § 212(h) waiver.”).

5. Availability of Discretionary Relief ..., E-30
6 Federal First Offender Act (“FFOA™) .ccooviiiiiiiieiii i E-31
7. 8 U.S.C. 8 1101(8)(48)(A) .eveeeeireeiieeie et E-31
8. One-Year Filing Deadline..........ccocooveiii i E-31
9 B U.S.C. 812201 ....ciiiiiiei e E-32

10.  Application of law within circuit where there is a circuit split
(new section)

Note that “the mere existence of a circuit split on an issue of statutory
interpretation” violates neither due process, nor equal protection. Habibi v.
Holder, No. 06-72111, --- F.3d ---, 2011 WL 6091274, at *5 (9th Cir. Dec. 8,
2011) (as amended) (rejecting contention that the differing application of the law
in different circuits violates equal protection).

B.  SUSPENSION ClAUSE......cvieiieiieiierie et E-32

C.  Free Exercise Clause of the First Amendment and the Religious
Freedom ReStOration ACE ..........ccvciiiiie i E-33

D.  Fifth Amendment Right Against Self-Incrimination (new section)

“In a deportation hearing there is no prohibition against drawing an adverse
inference when a petitioner invokes his Fifth Amendment right against self-
incrimination.” Gutierrez v. Holder, 662 F.3d 1083, 1091 (9th Cir. 2011).
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ATTORNEY FEES AND RECOVERABLE EXPENSES UNDER THE
EQUAL ACCESS TO JUSTICE ACT (“EAJA”)

l. THE STATUTE ..ottt ettt et F-1
1. CASELAW ..ottt et e ete e sre e sae e nee s F-2
A, FIlING DEAAIING ..o F-2
B.  Prevailing Party ... F-3
C.  Position of the United States ..........cccccvevieiieiie i F-3
D.  Substantial JUStITICALION ..........ccceeiiiiiiie e F-4
E.  ENNANCEU FEES ... F-5
[1l.  COURT PROCEDURES.........ccceoi ittt F-6

The court annually posts a Notice regarding the statutory maximum rates
under EAJA. The most recent notice is available at:

e http://www.ca9.uscourts.gov/content/view.php?pk_id=0000000039
The Notice currently states:

Pursuant to the Equal Access to Justice Act (“EAJA”), 28 U.S.C.
8 2412 (d)(2)(A), Thangaraja v. Gonzales, 428 F.3d 870, 876-77 (9th Cir.
2005), and Ninth Circuit Rule 39-1.6, the applicable statutory maximum
hourly rates under EAJA, adjusted for increases in the cost of living, are as
follows:

For work performed in:
2011: $180.59
2010: $175.06
2009: $172.24
2008: $172.85
2007: $166.46
2006: $161.85

2005: $156.79
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2004: $151.65
2003: $147.72
2002: $144.43

2001: $142.18
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