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research and verify that cited decisions are still good law.

Corrections and comments may be e-mailed to Jennifer Rich at
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JURISDICTION OVER IMMIGRATION PETITIONS
AND STANDARDS OF REVIEW

l. OVERVIEW ...ttt A-1
II.  APPLICABLE STATUTORY PROVISIONS........ccccooviiiiiieiiesic e A-2
A, Permanent RUIES..........coiviiie e A-2
B.  OId RUIES ..o A-2
C.  Transitional RUIES..........ccoooveiiiiice e A-3
I1l.  GENERAL JURISDICTIONAL PROVISIONS .......ccooooiieiieiieniece e A-3
A.  Commencement of Proceedings........ccccvevveviereeiiesiie e see e, A-3

B.  Petition for Review Exclusive Means for Judicial Review over Final
Orders of Deportation and Removal ..........cccccovvvevviiiiiiciin e, A-4
C.  Final Order of Deportation or Removal..........c.cccevvvinivnnneiene A-6
1. DefiNItION ..o A-6

“*The carefully crafted congressional scheme governing review of decisions
of the BIA limits this court’s jurisdiction to the review of final orders of removal.””
Galindo-Romero v. Holder, 621 F.3d 924, 927 (9th Cir. 2010) (mandate pending)
(quoting Alcala v. Holder, 563 F.3d 1009, 1013 (9th Cir. 2009)). The term “order
of removal” refers to the administrative order “‘concluding that the alien is
[removable] or ordering [removal].”” Galindo-Romero, 621 F.3d at 927
(alterations in original) (quoting 8 U.S.C. § 1101(a)(47)(A)).

The court “lack[s] jurisdiction over a petition for review when the BIA
reopens an alien’s removal proceedings.” Saavedra-Figueroa v. Holder, 625 F.3d
621, 624 (9th Cir. 2010).

See also Ocampo v. Holder, 629 F.3d 923, 928 (9th Cir. 2010) (mandate
pending) (a removal order granting voluntary departure becomes final upon the
earlier of (i) a BIA determination affirming the order or (ii) the expiration of the
deadline to seek the BIA’s review of the order”, and not upon overstay of the
voluntary departure period).

2. Scope of “Final Order” of Deportation or Removal.............. A-7
D.  TIMEIINESS ..ot A-8
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1. PetitioNS fOr REVIEW .......eeeeeee et A-8

“[A] petition for review must be filed no later than thirty days following the
date of the final order of removal. ... The time limit is mandatory and jurisdictional
and not subject to equitable tolling.” Yepremyan v. Holder, 614 F3d 1042, 1043
(9th Cir. 2010) (internal quotation marks and citation omitted).

“The time limit for filing a petition for review begins to run when the BIA
mails its decision which is presumed to be the date indicated on the cover letter to
the decision.” 1d.

Fed. R. App. P. 26(a) governs appeals from administrative decisions. See
id. at 1143-44 (concluding that the day after Thanksgiving is a legal holiday for
purposes of calculating time under Fed. R. App. P. 26(a) and that the petition for
review was timely); Haroutunian v. INS, 87 F.3d 374, 375 n.3 & 377 (9th Cir.
1996) (recognizing that Fed. R. App. P. 26(a) governs administrative proceedings,
but concluding that the three-day grace period of Fed. R. App. P. 26(c) does not
apply because time for filing the petition for review begins to run from the date of
the final deportation order was issued, and not from the date of the “service of

paper”).

2 Habeas ApPeals.........cccoiiiiiiii e, A-9
B, VBNUE.. A-10
F. SEAY ISSUBS ...ttt A-10
1. No Automatic Stay of Removal Pending Review ............... A-10
2. Voluntary Departure Stays........cccecvveveeriieiiiesieesee e sie s A-11
3. Stay of the Court’s Mandate ............cccocveveevie e, A-13
G.  EXNAUSTION ... A-14

See also Tijani v. Holder, 628 F.3d 1071, 1080 (9th Cir. 2010) (lacked
jurisdiction to review legal claims not presented in the petitioner’s administrative
proceedings before the BIA).

1. Exceptions to EXNAUSLION..........ccceveriieiieneenie e A-17
a. Constitutional Challenges..........ccccvvevieiiiieniienn, A-17
b Futility and Remedies “Available . . . As of Right”.. A-18
C. Nationality Claims.........cccccoevieieiie e, A-19
d Events Occurring after Briefing before the Board .... A-19
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H.  Departure from the United StatesS..........ccovvvviviiiiniiniinniese e A-20
1. Review of Removal Orders.........cccoocevveiieeiienienece e A-20
2. Review of Motions t0 REOPEN .......ccevvvvrivereerie e A-21
l. Fugitive Disentitlement DOCLINE..........ccccevveiieeiiiii e A-21
J. Proper RESPONUENT .......ccveiieeiee e A-22
K.  Reorganization of the Immigration and Naturalization Service .... A-23
L.  Reorganization of Administrative Regulations.............cccccvevvvenen, A-23
M. EXCIUSION OFUEIS ...ccvviivieiiciieeee e A-23
IV. LIMITATIONS ON JUDICIAL REVIEW OF DISCRETIONARY

DECISIONS ... e A-24
A.  Definition of Discretionary DecCiSiON .........cccccevvvivveieenieesiiesieennn A-25
B.  Enumerated Discretionary DecCiSIONS.........cccccovvverveneeieesnnsienennns A-26
1. Subsection (i) — Permanent RUIES...........cocevvvviviiveiienienne, A-26
2. Transitional RUIES ..........coovviiiiiicee e A-26

3. Cases Addressing Jurisdiction over Certain Enumerated
Discretionary DeCiSIONS .........cccovvevieiiiniiiesee e A-27

a. Cancellation of Removal/Suspension of

Deportation .........ccceevveeiiiiiece e A-27
b. Adjustment of Status ..........ccccceveviveeiic i A-28
C. Voluntary Departure.........cccccevveeieeieeseesie e A-28

C.

Judicial Review Remains Over Non-Discretionary
DEtermMiNatiONS ......ccveiiiiiiieie e A-29

See also Mendoza v. Holder, 623 F.3d 1299, 1302 (9th Cir. 2010) (whether a
crime involves moral turpitude is a question of law over which the court has
jurisdiction, however, the court lacks jurisdiction to review the 1J’s exercise of
discretion in denying the 212(h) waiver).

D.

Jurisdictional Bar Limited to Statutory Discretionary Eligibility
REQUITEMENTS ...c..eiei et A-31
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E.  Jurisdiction Over Constitutional Issues and Questions of Law ..... A-31

See also Mendoza v. Holder, 623 F.3d 1299, 1301-02 (9th Cir. 2010)
(although 8 U.S.C. § 1252(a)(2)(C) generally precludes review of orders against
aliens removable on the grounds enumerated in 8 U.S.C. §1182(a)(2), the court has
jurisdiction to review constitutional claims and questions of law); Tampubolon v.
Holder, 610 F.3d 1056, 1063 (9th Cir. 2010) (court lacks jurisdiction to review
hardship determination, but retains jurisdiction to review due process challenges
and other questions of law).

F.  Authorized and Specified Discretionary Decisions —
SUBSECTION (1) ..vveiveeieie et A-32

See also Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d ---, 2011 WL
240357, at *3-*4 (9th Cir. Jan. 27, 2011) (mandate pending) (discussing Kucana v.
Holder, 130 S. Ct. 827 (2010)).

G.  ASYIUM RElIEf... .o A-35
1. Eligibility Restrictions Generally Not Subject to Review... A-35
a. ONE-Year Bar.......c.ccceviiiie e A-35

Singh v. Holder, 602 F.3d 982 (9th Cir. 2010), rehearing en banc ordered by
Singh v. Holder, 623 F.3d 633 (9th Cir. 2010) (order). The three-judge panel
opinion reported at 602 F.3d 982 shall not be cited as precedent. See Singh, 623
F.3d at 633.

See also Viridiana v. Holder, 630 F.3d 942 (9th Cir. 2011) (mandate
pending) (exercising jurisdiction over whether extraordinary circumstances
warranted equitable tolling of filing period for asylum application and concluding
that fraudulent deceit by non-attorney immigration consultant amounted to an
extraordinary circumstance for the delay in filing).

The mandate has issued in Toj-Culpatan v. Holder, 612 F.3d 1088, 1091-92
(9th Cir. 2010) (per curiam) (inability to speak English, being detained for two
months, and the transfer of petitioner’s case from Arizona to California, did not
constitute extraordinary circumstances to excuse the untimely filing of asylum
application).

b. Previous-Denial Bar .........cccooovviiinnininiiece A-37
C. Safe Third Country Bar ..........ccccevvevveeveesiecie e A-37
d. Terrorist ACtivity Bar .........cccceveveevieciece e A-37
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2. StaNdard OF REVIEW ... A-38

V.  LIMITATIONS ON JUDICIAL REVIEW BASED ON CRIMINAL
OFFENSES ... e A-39

The court is without jurisdiction to review a removal order against an alien
removable for having committed an aggravated felony. See Daas v. Holder, 620
F.3d 1050, 1053 (9th Cir. 2010). However, because the court retains jurisdiction to
determine its jurisdiction, the court has jurisdiction to determine whether an
offense is an aggravated felony under the INA. Id.

A. Judicial Review Framework Before Enactment of the REAL ID Act of

See also Edu v. Holder, 624 F.3d 1137, 1141-42 (9th Cir. 2010) (the
jurisdiction stripping provision of 8 U.S.C. § 1252(a)(2)(C) does not deprive the
court of jurisdiction over denials of deferral of removal under the CAT, which are
decisions on the merits).

B. The Current Judicial Review Scheme under the REAL ID Act of

1. Expanded Jurisdiction on Direct Review.........c...cccccvevennen. A-43

Kawashima v. Holder, 593 F.3d 979 (9th Cir. 2010), withdrawn and
superseded on denial of rehearing by Kawashima v. Holder, 615 F.3d 1043, 1057
n.8 (9th Cir. 2010) (“Whether the BIA applied the appropriate regulation is
decidedly a “‘question of law’ over which we retain jurisdiction.”), petition for cert.
filed, 79 USLW 3286 (Nov. 1, 2010) (No. 10-577).

Delgado v. Mukasey, 563 F.3d 863, 866 (9th Cir. 2009), rehearing en banc
granted by Delgado v. Mukasey, 621 F.3d 957 (9th Cir. 2010) (order). The three-
judge panel opinion reported at 563 F.3d 863 shall not be cited as precedent. See
Delgado, 621 F.3d at 957.

See also Daas v. Holder, 620 F.3d 1050, 1053 (9th Cir. 2010) (court retains
jurisdiction to determine its jurisdiction, and thus has jurisdiction to determine
whether an offense is an aggravated felony)

2. Applicability to Former Transitional Rules Cases............... A-45
3. Contraction of Habeas Jurisdiction.............ccccceevvivevvennnnne, A-46
VI. EXCLUSIVE JURISDICTION PROVISION -8 U.S.C. 8 1252(9)....... A-47
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VII. JURISDICTION OVER OTHER PROCEEDINGS. ........c.ccccoevevviiieinne A-49
A.  Jurisdiction Over Motions to REOPEN .......cccccvvviverieeiiniiesieeieene A-49

See also Kucana v. Holder, 130 S. Ct. 827, 834 (2010) (discussing long
history of federal-court review of administrative decisions denying motions to
reopen removal proceedings).

In Garcia v. Holder, 621 F.3d 906, 911 (9th Cir. 2010), the court reaffirmed
the rule in Fernandez v. Gonzales, 439 F.3d 592 (9th Cir. 2006): “[T]his court has
jurisdiction to review BIA decisions on motions to reopen that present evidence
that is “so distinct from that considered previously as to make the motion to reopen
a request for new relief, rather than for reconsideration of a prior denial.”” Garcia,
621 F.3d at 911 (quoting Fernandez, 439 F.3d at 603) (concluding that with the
exception of one doctor’s report, the evidence that petitioners submitted or sought
to submit with their motion to reopen was non-cumulative and “different in kind”).

B.  Expedited Removal Proceedings........ccccceveviieeiieiniennnsiesie e A-51

See also Galindo-Romero v. Holder, 621 F.3d 924, 928 n.4 (9th Cir. 2010)
(mandate pending) (concluding that to the extent petitioner challenged the validity
of the expedited removal order, the court lacked jurisdiction, as 8 U.S.C. § 1252(e)
permits review of expedited removal orders only in a habeas corpus petition, and
even then review is limited to three distinct inquiries, none of which the petitioner
raised).

C.  Legalization Denials..........cccccveiieiieiiie e A-52
D T - To 111 Y 2SS A-53
E In Absentia Removal Orders...........ccvvveieeiinienene e A-53
F Reinstated Removal Proceedings.........ccccevveveniininnieenee e, A-54

See also Galindo-Romero v. Holder, 621 F.3d 924, 931 (9th Cir. 2010)
(mandate pending) (concluding no jurisdiction to review termination of formal
removal proceedings because there was no order of removal, and stating that there
would be no final order of removal until the prior expedited removal order was
reinstated or new formal removal proceedings were initiated).

G.  DISCretionary WaIVerS..........ccceiveieeiiieeie e see e see e sae e s A-56
1. Three and Ten-Year Unlawful Presence Bars ..................... A-56
2. Document Fraud WaIVET ..........oooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen A-56
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3. Criminal Inadmissibility WaiVers..........ccccccoevvenieeneeninnne A-56

See also Mendoza v. Holder, 623 F.3d 1299, 1302 (9th Cir. 2010) (court
lacks jurisdiction to review 1J’s exercise of discretion in denying 212(h) waiver).

4, Fraud WaIVEIS ........cocei et A-56
H.  Inadmissibility on Medical Grounds.............ccccovevieiieeiieiie s, A-57
l. Motions for CONtINUANCE..........coveieeiii e A-57
J. ADMINIStrative ClOSUNE .......cccvveciieciecic e A-58
K.  BIA Rejection of Untimely Brief..........c.ccccoviiiiiiieiiice e, A-58

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1012 n.2 (9th
Cir. 2010) (in light of Kucana v. Holder, 130 S. Ct. 827, 831 (2010) rejecting
government’s contention that the court lacked jurisdiction over the discretionary
decision to reject untimely brief).

VIII. SCOPE AND STANDARD OF REVIEW.......uooieieieeeeeeeeeeeeeee A-58
A, SCOPE OF REVIBW....cviiiiicieiie et A-58
1. Where BIA Conducts De NOVO ReVIEW .........ccevvvvveeeeeen... A-58

Arredondo v. Holder, 623 F.3d 1317, 1319 (9th Cir. 2010) (BIA has power
to conduct a de novo review of the record, and when it does so, the court reviews
the BIA decision); Valadez-Munoz v. Holder, 623 F.3d 1304, 1308 (9th Cir. 2010)
(court reviews the BIA’s decision when the BIA conducts an independent review
of the record).

See also Singh v. Holder, 591 F.3d 1190, 1198 (9th Cir. 2010) (where the
BIA conducts a de novo review an error committed by the 1J will be rendered
harmless by the BIA’s application of the correct legal standard).

2. Where BIA Conducts Abuse of Discretion Review ............ A-59
3. Where BIA Incorporates 1J’s DeciSion..........cccoccvevveiernnnnns A-59
4, Burbano Adoption and Affirmance..........ccccvvvviiiiveiinenn. A-60

See also Viridiana v. Holder, 630 F.3d 942 (9th Cir. 2011) (mandate
pending) (reviewing 1J’s decision directly where BIA adopted and affirmed the 1J°s
decision pursuant to Burbano).

5. Where BIA’s Standard of Review is Unclear...................... A-61
6. Single Board Member REVIEW.........cccccvvveeiieiiie e, A-61
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7. Streamlined Cases.........ccovvieiiieeeiiiee e A-62
a. Jurisdiction Over Regulatory or “As-Applied”

Challenges to Streamlining..........cccoovvvviiieniniinnnnns A-63

b. Streamlining and Multiple Grounds..........c.cccccevene.. A-64

C. Novel Legal ISSUES.........ccccvvvviiiiieiic e, A-65

d. Streamlining and Motions to Reopen............ccccve.e.. A-65
Review Limited to BIA’S Reasoning..........cccceevevveiiveeneenne. A-65

: Review Generally Limited to Administrative Record......... A-66
10.  Judicial and Administrative NOtICe..........cccccvevvvveieiienienne A-66
11.  No Additional EVIJENCE........cccevieriiiiriieieseee e A-67
12, WAIVEL .ot A-67

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1011 n.1 (9th
Cir. 2010) (petitioner waived challenge to denial of CAT where he failed to raise
the issue in his petition for review).

See also Rizk v. Holder, 629 F.3d 1083, 1091 n.3 (9th Cir. 2011) (mandate
pending) (petitioner waived withholding of removal and CAT claims where they
were not raised in opening brief); Tijani v. Holder, 628 F.3d 1071, 1080 (9th Cir.
2010) (noting the court generally will not “take up arguments not raised in an
alien’s opening brief”).

a. Exceptions to WalVer.........ccccccveveeiieiie e, A-68

(i)  No Prejudice to Opposing Party...................... A-68

(i) Manifest INJuSHICe.......ccveveeiiiie e, A-68

13.  Agency Bound by Scope of 9th Circuit’s Remand.............. A-69

a. Scope of BIA’s Remand (new section)

“[T]he 1J°s jurisdiction on remand from the BIA is limited only when the
BIA expressly retains jurisdiction and qualifies or limits the scope of the remand to
a specific purpose.” Fernandes v. Holder, 619 F.3d 1069, 1074 (9th Cir. 2010).
“An articulated purpose for the remand, without any express limit on scope, is not
sufficient to limit the remand such that it forecloses consideration of other new
claims or motions that the 1J deems appropriate or that are presented in accordance
with relevant regulations.” Id. (concluding that new evidence that alien’s asylum
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application was fraudulent was not outside jurisdiction of 1J to consider on remand
from BIA).

14.  Where Agency Ignores a Procedural Defect...............c........ A-69
B.  Standards 0f REVIEW........ccoiiviiiiiiicic e A-69
1. De NOVO REVIBW ..ot A-69

Tijani v. Holder, 598 F.3d 647, 654 (9th Cir. 2010), withdrawn and
superseded by Tijani v. Holder, 628 F.3d 1071, 1079 (9th Cir. 2010) (“Deference
IS not due the agency in construing state law.”).

See, e.g., Covarrubias Teposte v. Holder, No. 08-72516, --- F.3d ----, 2011
WL 167037, at *2 (9th Cir. Jan 20, 2011) (reviewing de novo whether criminal
conviction was a crime of violence); Camacho-Cruz v. Holder, 621 F.3d 941, 942
n.1 (9th Cir. 2010) (reviewing de novo legal determinations regarding alien’s
eligibility for cancellation of removal, as well as determination that a conviction is
a crime of violence); Martinez-Medina v. Holder, 616 F.3d 1011, 1014-15 (9th Cir.
2010) (mandate pending) (reviewing de novo denial of motion to suppress and
claims of constitutional violations).

a. Chevron DeferenCe ......ueeeeeeee e A-70

When the BIA interprets a provision of the INA, we first determine if
there is any ambiguity in the statute using traditional tools of statutory
interpretation. Only if we determine that a statute is ambiguous do we
defer to the agency’s interpretation. \WWe may not accept an
interpretation clearly contrary to the plain meaning of a statute’s text.

Federiso v. Holder, 605 F.3d 695, 697 (9th Cir. 2010) (internal citations
omitted).

Note that if the BIA is not charged with administering a statute, its
interpretation of that statute gains no deference. Covarrubias Teposte v.
Holder, No. 08-72516, --- F.3d ----, 2011 WL 167037, at *2 (9th Cir. Jan 20,
2011).

See also Rosas-Castaneda v. Holder, 630 F.3d 881 (9th Cir. 2011) (mandate
pending) (reviewing unpublished decision of the BIA under Skidmore deference,
entitling the interpretation to a respect proportional to its power to persuade);
Saavedra-Figueroa v. Holder, 625 F.3d 621, 625 (9th Cir. 2010) (explaining that
where the BIA “issues or relies on a precedential determination to conclude that a
particular crime is a CIMT, [the court accords] it Chevron deference; otherwise
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[the court] defers to the BIA’s determination only to the extent that it has the
power to persuade (Skidmore deference).”); Mendoza v. Holder, 623 F.3d 1299,
1302 (9th Cir. 2010) (“[T]he court applies Chevron deference to the BIA’s
precedential determination that the specified conduct constitutes a CIMT.”);
Vasquez v. Holder, 602 F.3d 1003, 1012 n.8 (9th Cir. 2010) (where Skidmore
deference was appropriate the court explained that BIA decision had “little
inherent strength” and was entitled to minimal deference where BIA held petitioner
ineligible for relief in a single sentence).

2. Substantial Evidence ReVIEW ..., A-71

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1012 (9th Cir.
2010) (*The petition for review may be granted only if the evidence presented was
such that a reasonable factfinder would have to conclude that the requisite fear of
persecution existed.” (internal quotation marks and citation omitted)).

See, e.g., Kamalyan v. Holder, 620 F.3d 1054, 1057-58 (9th Cir. 2010)
(denial of asylum application not supported by substantial evidence where “any
reasonable adjudicator” would agree that government failed to establish a
fundamental change in country conditions).

3. Abuse of DISCretion REVIEW..........oovvveeeeeeeeeeeeeeeeenanns A-72

Reviewing the denial of a motion to reopen for abuse of discretion, the court
will reverse if the agency’s decision is “arbitrary, irrational, or contrary to law.”
Yepremyan v. Holder, 614 F.3d 1042, 1044 (9th Cir. 2010) (holding the BIA did
not abuse its discretion in denying motion to reopen to adjust status on basis of
marriage).

a. Failure to Provide Reasoned Explanation ................. A-73

“Due process and this court’s precedent require a minimum degree of clarity
in dispositive reasoning and in the treatment of a properly raised argument.” She v.
Holder, 629 F.3d 958, 963 (9th Cir. 2010) (remanding case to the BIA for
clarification where BIA’s reasoning behind decision was unclear).
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Where the BIA fails to engage in a substantive analysis of its decision, the
court is not able to conduct a meaningful review of the decision. See Arredondo v.
Holder, 623 F.3d 1317, 1320 (9th Cir. 2010) (remanding to the BIA to clarify
statutory grounds upon which it relied).

b. Failure to Consider Arguments or Evidence.............. A-73
C.  Boilerplate DecCiSIONS.........ccccccveviveiieiieiireie e, A-75
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RELIEF FROM REMOVAL
ASYLUM, WITHHOLDING and the CONVENTION AGAINST TORTURE..B-1
l. THE CONTEXT ..o s B-1

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1015 (9th Cir.
2010) (post-REAL ID Act).

. A SY LU et e e e e e e e e e e —— B-2
A. BUIAEN OF PrOOT ..ot eeeeeeees B-2

The mandate has issued in Afriyie v. Holder, 613 F.3d 924, 934 (9th Cir.
2010) (concluding record compelled conclusion that Ghanaian police were unable
or unwilling to protect petitioner).

B.  Defining PerseCUtiON ...........ccceoiuveiiieiieiie e B-3
1. Cumulative Effect of Harms ..o, B-4
2. No Subjective Intent to Harm Required ............cccocvvveieennene, B-5
3. FOrms Of PerseCUtioN .........ccoovveiieiie i B-5

a. Physical VIoleNnCe .........ccocvvvievie i B-5
(i)  Physical Violence Sufficient to Constitute
PErSECULION .....vevivie et B-6
(i)  Physical Violence Insufficient to Constitute
PErSECULION .....veeivie ettt B-7
b. 10 (0 =SS B-7
C. TRIEALS .o B-8
(i) Cases Holding Threats Establish Persecution....B-8
(i) Cases Holding Threats Not Persecution............. B-9
d DEtENTION. .. .eiieiece e B-10
e. Mental, Emotional, and Psychological Harm............. B-11
f Substantial Economic Deprivation...........c..cccccovenee... B-11
g. Discrimination and Harassment ...........c.ccccevevvevinenne. B-12

See also Truong v. Holder, 613 F.3d 938, 941 (9th Cir. 2010) (although IJ
stated that petitioners suffered harassment rising to the level required for
persecution, substantial evidence supported agency’s determination that petitioners
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failed to show harassment suffered as Vietnamese citizens in Italy was at the hands
of the government or another group that the government was unable to control).

4, Age of the VICHM ..., B-14
C.  Source or Agent of Persecution...........ccccovveeveeiiie e, B-14

The mandate has issued in Afriyie v. Holder, 613 F.3d 924, 934 (9th Cir.
2010) (9th Cir. 2010) (concluding that record compelled conclusion that Ghanaian
police were unable or unwilling to protect petitioner)

“A government’s inability or unwillingness to control violence by private
parties can be established in other ways — for example, by demonstrating that a
country’s laws or customs effectively deprive the petitioner of any meaningful
recourse to governmental protection.” Rahimzadeh v. Holder, 613 F.3d 916, 921
(9th Cir. 2010).

See also Truong v. Holder, 613 F.3d 938, 941 (9th Cir. 2010) (substantial
evidence supported agency’s determination that petitioners failed to show
harassment suffered as Vietnamese citizens in Italy was at the hands of the
government or another group that the government was unable to control).

1. Harm Inflicted by Relatives..........ccccooviiniiiiien, B-15
2. Reporting of Persecution Not Always Required................... B-15

See also Rahimzadeh v. Holder, 613 F.3d 916, 923 (9th Cir. 2010)
(explaining that where persecutor is not a state actor, the court will consider
whether the incidents were reported to police, but also recognizing that the
reporting of private persecution is not an essential element to establish that
government is unwilling or unable to control attackers).

3. Cases Discussing Source or Agent of Persecution ............... B-15

See also Rahimzadeh v. Holder, 613 F.3d 916, 923 (9th Cir. 2010)
(substantial evidence supported determination that Dutch authorities were willing
and able to control extremists that attacked the alien).

D. PaSE POISECULION ... e eeeeeeeeeeeeenenees B-16

The mandate has issued in Afriyie v. Holder, 613 F.3d 924, 934 (9th Cir.
2010) (concluding that record compelled conclusion that Ghanaian police were
unable or unwilling to protect petitioner and remanding for the BIA to consider
whether petitioner could reasonably relocate).
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1. Presumption of a Well-Founded Fear..........cccccooevviiininenn, B-18

Where past persecution is established, there is a presumption that there is a
well-founded fear of future persecution. Kamalyan v. Holder, 620 F.3d 1054, 1057
(9th Cir. 2010).

2. Rebutting the Presumption of a Well-Founded Fear ............ B-18
a. Fundamental Change in Circumstances ..................... B-18

See also Kamalyan v. Holder, 620 F.3d 1054, 1057 (9th Cir. 2010) (to rebut
presumption of a well-founded fear, government must show by a preponderance of
the evidence that a fundamental change in country conditions has dispelled any
well-founded fear).

b. Government’s BUrden........ooooe e B-19

See also Kamalyan v. Holder, 620 F.3d 1054, 1057-58 (9th Cir. 2010)
(government failed to establish a fundamental change in country conditions by a
preponderance of the evidence).

(i)  State Department Report.........ccccoevevervenirnnnnn, B-20

State department reports are generally “not amenable to an individualized
analysis tailored to an asylum applicant’s particular situation.” Kamalyan v.
Holder, 620 F.3d 1054, 1057 (9th Cir. 2010) (State Department report on country
conditions standing alone is not sufficient to rebut presumption of future
persecution; remanding where country reports were expressly inconclusive
regarding the significance or permanence of the improvements identified).

(i)  Administrative Notice of Changed Country
CoNITIONS ..o s B-20

C. Cases where Changed Circumstances or Conditions
Insufficient to Rebut Presumption of Well-Founded
FRAN 1o B-21

See Kamalyan v. Holder, 620 F.3d 1054 (9th Cir. 2010) (court determined
that government failed to establish a fundamental change in country conditions in
Armenia by a preponderance of the evidence, and remanded for further
proceedings).
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d. Internal ReloCation..........ooovveeeeeee e B-22

The mandate has issued in Afriyie v. Holder, 613 F.3d 924, 935-36 (9th Cir.
2010) (9th Cir. 2010) (remanding to the BIA to ensure that the proper burden of
proof was applied in evaluating the relocation issue).

F.

3. Humanitarian ASYlUm ........cccoovivveiiie i B-23
a. Severe Past PerseCution.........ccccovvvvveeveeneneenesie s B-24
(i)  Compelling Cases of Past Persecution for
Humanitarian Asylum ..........ccccoeevevieveeiieinnenn, B-24
(i)  Insufficiently Severe Past Persecution for

Humanitarian Asylum ..........ccccoeevevveveeiieinnenn, B-26

b. Fear of Other Serious Harm..........ccccovovvvenieeneenenne B-26
Well-Founded Fear of Persecution.........cccccevveveiiniiesie e B-27
1. Past Persecution Not Required..........ccccovvveiieniieiiniiinnieenn, B-27
2. SUDJECLIVE PrONG ...ocvveiieeiee e B-28
3. ODJeCtiVE ProNg.......ccooiveiieiie e B-29
4 Demonstrating a Well-Founded Fear..........ccccocevvvviiiiinnnnnn, B-30
a. Targeted for PerseCution...........cccocvevveevivenienninsinennn, B-30

b. FaMIlY TIES .ocvveiieee e B-31

C. Pattern and Practice of Persecution...........ccccceeevenen. B-31

d. Membership in Disfavored Group..........cccccveevvveinenee. B-32

5. Countrywide PerseCution...........cccevvveeieenieeseesie e e B-34
6. Continued Presence of Applicant.........c.cccccoovvevieiieiieciinene, B-35
7. Continued Presence of Family .........c.cccccoveevievciic e, B-36
8. Possession of Passport or Travel Documents..............cc..... B-37
Q. Safe Return to Country of Persecution .........cccccceeevvvvennenee. B-38
10. Cases Finding No Well-Founded Fear...........cccccceevvervennnnne. B-38
Nexus to the Five Statutorily Protected Grounds.............cccccvennene. B-39

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1015 (9th Cir.
2010) (“The REAL ID Act of 2005 places an additional burden on Zetino to

January 2011 Supplement 16



demonstrate that one of the five protected grounds will be at least one central
reason for his persecution.”).

1. Proving @ NEXUS ...cveeiiiiiieiieiie et B-40
a. Direct EVIAENCE .......vooieiiie e B-40
b. Circumstantial EVIJeNCE.........cccccoevvviii e, B-40
2. MiXed-MOLIVE CaSES.....c.eeiveeiriiieeiee e B-42
3. Shared Identity Between Victim and Persecutor .................. B-44
4, Civil Unrest and MOLIVE.........ccoevieiiviii e B-44
5. Resistance to Discriminatory Government Action............... B-45
6. The Protected Grounds .........ccccovveveeieeiie e, B-45
a. RACE .- B-45

(1)  Cases Finding Racial or Ethnic Persecution ....B-46
(i)  Cases Finding No Racial or Ethnic

PerSECULION ..o.veveiieieeiee e B-46
b. REHGION......iiii e B-47
(i)  Cases Finding Religious Persecution............... B-47

Kamalyan v. Holder, 620 F.3d 1054, 1057-58 (9th Cir. 2010) (petitioner, a
Jehovah’s Witness, and native of the U.S.S.R. and citizen of Armenia,
demonstrated past persecution on account of religion).

(i)  Cases Finding No Religious Persecution......... B-48
C. NatioNAlLY ......coveiiieiecccc e B-49
d. Membership in a Particular Social Group................... B-49

See also Perdomo v. Holder, 611 F.3d 662, 669 (9th Cir. 2010) (determining
BIA erred by dismissing petitioner’s appeal solely on the ground that “women in
Guatemala” could not constitute a cognizable social group and remanding for the
BIA to make the determination in the first instance).

(1)  Types of Social Groups.......ccccceevvreeierienennn, B-51
(A) Familyand Clan..........ccccooiiiiiiiinnnnnn, B-51
(B) Gender-Related Claims............cccceevennen. B-51
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(1) Gender Defined Social Group .....B-51

See also Perdomo v. Holder, 611 F.3d 662, 669 (9th Cir. 2010) (determining
BIA erred by dismissing petitioner’s appeal solely on the ground that “women in
Guatemala” could not constitute a cognizable social group and remanding for the
BIA to make the determination in the first instance).

(2) Gender-Specific Harm................. B-52

See also Edu v. Holder, 624 F.3d 1137, 1147 & n.25 (9th Cir. 2010)
(remanding for BIA to consider FGM claim as a separate, additional basis for CAT
relief).

(C) Sexual Orientation ..........cccceeveviveecirennen. B-53
(D) Former Status or Occupation ................. B-54
(i)  Cases Denying Social Group Claims............... B-54
e. Political OpinioN........ccoovviiiiiiece e B-55
(i)  Organizational Membership..........ccccccvvverrnnnnn. B-56
(i)  Refusal to Support Organization...................... B-56
(ili)  Labor Union Membership and Activities......... B-57
(iv) Opposition to Government Corruption ............ B-57
(V) Neutrality.....ccccooeeiiiiieie e B-58
(vi) Other Expressions of Political Opinion............ B-59
(vii) Imputed Political Opinion........c...cccccovevvevinnne B-59
(A) Family Association ...........ccccceevveeiinennen, B-60

(B) No Evidence of Legitimate Prosecutorial
PUIPOSE......oeieiiiie et B-60
(C) Government Employees........cccccceevvvenen. B-61

(D) Other Cases Discussing Imputed Political
(@] o1 11T ] 1SR B-62

(viii) Opposition to Coercive Population Control

POHICIES ..o B-63
(A) Forced Abortion.........ccccceveviiviieennennnn, B-64
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(B) Forced Sterilization...........c.ccccevveninnneen, B-64

Nai Yuan Jiang v. Holder, 611 F.3d 1086, 1091 (9th Cir. 2010) (holding the
BIA’s most recent determination “that a spouse or unmarried partner of a victim of
forced abortion is not presumptively eligible for refugee status” was entitled to
deference).

(C) Other Resistance to a Coercive Population
Control POLICY ....c.oocvvecieiieceece e, B-66

Nai Yuan Jiang v. Holder, 611 F.3d 1086, 1094-95 (9th Cir. 2010)
(concluding petitioner suffered persecution where petitioner engaged in “other
resistance” to China’s coercive population control program, in light of his
girlfriend’s forced abortion, and his continued attempts to cohabit and marry in
contravention of China’s population control policy).

(D) Family Members........ccccooveviniieiinennn, B-67

See also Nai Yuan Jiang v. Holder, 611 F.3d 1086, 1092-95 (9th Cir. 2010)
(giving deference to BIA’s recent interpretation of asylum statute that determined a
spouse or unmarried partner of a victim of forced abortion was not presumptively
eligible for refugee status).

f. PrOSECULION .. eeeeeeeeeeeeennnnne B-67

See also Lin v. Holder, 610 F.3d 1093, 1097 (9th Cir. 2010) (per curiam)
(“Ordinary prosecution for criminal activity is not persecution ‘on account of’ a
protected ground.”).

(i)  Pretextual Prosecution..........cccccvvvencneennnnnen, B-68

(it)  lllegal Departure Laws.........ccccceerveriereeniennnnn, B-69

g. Military and Conscription ISSUES.........cccccevvvereeriennne B-70
(i)  Conscription Generally Not Persecution.......... B-70

(1) EXCEPLIONS ..ot B-70

(A) Disproportionately Severe Punishment .B-71

(B) Inhuman Conduct............ccceevvvevireninennen. B-71

(C) Moral or Religious Grounds................... B-71
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(iif)  Participation in COUP......cccvvvervieiieeieeree s B-72

(iv) Military INfOrmers........cccccvvevenieeiee e B-72
(v)  Military or Law Enforcement Membership .....B-72
(A)  Current Status.........cccceeveerieeiiienieerieeneenns B-72
(B) Former Status.........cccceeveeveeiieiieecieenn, B-73
(vi) Non-Governmental Conscription..................... B-73

h. Cases Concluding No Nexus to a Protected Ground..B-74

The mandate has issued in the following cases: Lin v. Holder, 610 F.3d
1093, 1097 (9th Cir. 2010) (per curiam) (“Ordinary prosecution for criminal
activity is not persecution ‘on account’ of a protected ground.”); Zetino v. Holder,
622 F.3d 1007, 1015-16 (9th Cir. 2010) (where bandits had attempted to steal
petitioner’s grandfather’s farm and murdered his family members in El Salvador,
petitioner failed to prove a nexus where there was no evidence that family was
targeted on account of protected ground and petitioner testified motivation for acts
of violence was the value of his grandfather’s land).

G.  EXercise of DISCIetiON .......cccccveiieiiiiiinii e B-75
H.  Remanding Under INS V. VENIUIA.........cccoeiieiiinnienie e B-77
l. DErivative ASYIEES ......ccveiieeieeciee e s B-79

See also Saval v. Holder, 623 F.3d 666, 669 (9th Cir. 2010) (mandate
pending) (although the primary asylum applicant died while petition for review
was pending, because there could be collateral consequences from the dismissal of
his wife’s derivative petition, the court considered the petition on the merits).

J. Bars t0 ASYIUM .......ooiiiie e B-79
1. ONB-Y A Bl ...t B-79

The mandate has issued in the following cases: Cortez-Pineda v. Holder,
610 F.3d 1118, 1122 (9th Cir. 2010) (in regard to special rule cancellation under
NACARA explaining that Hakopian made clear that “that an entry date alleged in
a Notice to Appear might not bind the 1J if the Notice to Appear is amended or if,
..., the entry date is subsequently contested” and concluding that government
should not be held to have made a binding judicial admission about petitioner’s
entry date because the government “vigorously disputed” it); Lin v. Holder, 610
F.3d 1093, 1096 (9th Cir. 2010) (per curiam) (“[F]acts are undisputed, even if the
exact departure and arrival dates are unclear, if “any view of the historical facts
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necessarily establishes that [the alien] filed his asylum application within one year
of arrival.” (quoting Khunaverdiants v. Mukasey, 548 F.3d 760, 765 (9th Cir.
2008)).

Singh v. Holder, 602 F.3d 982 (9th Cir. 2010), rehearing en banc ordered by
Singh v. Holder, 623 F.3d 633 (9th Cir. 2010) (order). The three-judge panel
opinion reported at 602 F.3d 982 shall not be cited as precedent. See Singh, 623
F.3d at 633.

See also Viridiana v. Holder, 630 F.3d 942, 946 (9th Cir. 2011) (mandate
pending) (exercising jurisdiction over whether extraordinary circumstances
warranted equitable tolling of filing period for asylum application and concluding
that fraudulent deceit by non-attorney immigration consultant amounted to an
extraordinary circumstance for the delay in filing).

a. Exceptions to the Deadline............cccovoeviiiiienienienn B-80

See Toj-Culpatan v. Holder, 612 F.3d 1088, 1090 (9th Cir. 2010) (per
curiam) (jurisdiction over the “extraordinary circumstances” question where facts
are undisputed).

See also Viridiana v. Holder, 630 F.3d 942, 946-51 (9th Cir. 2011) (mandate
pending) (exercising jurisdiction to determine whether extraordinary circumstances
warranted equitable tolling of filing period for asylum application and concluding
that fraudulent deceit by non-attorney immigration consultant amounted to an
extraordinary circumstance for the delay in filing).

2. Previous DenIal Bar .........eeeeeeeeeeeeeeeeeeeeeeeeeeeenaees B-82
3. Safe Third Country Bar.........ccccceevveveevee e B-82
4. Firm Resettlement Bar ........coooe oo B-83

“Asylum may not be granted to an alien who the Attorney General
determines to have firmly resettled in another country prior to arriving in the
United States.” She v. Holder, 629 F.3d 958, 962 (9th Cir. 2010) (internal
quotation marks and citations omitted). “If the government establishes firm
resettlement, the burden shifts to the alien to show, by a preponderance of the
evidence, that the nature of his stay and ties was too tenuous for her to be firmly
resettled.” Id. (internal quotation marks, citations, and alterations omitted).

5. Persecution of Others Bar...........cccoocevieivieiiccic e, B-85
6. Particularly Serious Crime Bar.........cccccocvevieveeiic e, B-87
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Delgado v. Mukasey, 563 F.3d 863, 866 (9th Cir. 2009), rehearing en banc
granted by Delgado v. Mukasey, 621 F.3d 957 (9th Cir. 2010) (order). The three-
judge panel opinion reported at 563 F.3d 863 shall not be cited as precedent. See
Delgado, 621 F.3d at 957.

7. Serious Non-Political Crime Bar ..........ccccccevevvvieecvececcieen, B-88

8. SECUNLY Bar.....oc e B-88

9. TerrOriSt Bar......ocoviiiiee e B-89

1.  WITHHOLDING OF REMOVAL OR DEPORTATION........cccceovervenee. B-90
A.  Eligibility for Withholding...........ccccooiiieiiii e, B-90

1. Higher Burden of Proof ..., B-90

See also Viridiana v. Holder, 630 F.3d 942, 951 (9th Cir. 2011) (mandate
pending) (stating the “clear probability standard for withholding of removal is
more stringent than the well-founded fear standard governing asylum” (internal
quotation marks and citation omitted)).

2. Mandatory Relief ..., B-91
3. Nature of Relief.........cccoovvviiiee e, B-91
4, Past PErSECULION .......ccuviiiiiieciec e B-92
5. FUtUre PerseCULiON..........ccovveiiieeiiee e B-92
6. NO TIMe LIMIT oo B-93
7. Firm Resettlement Not a Bar ..........ccccoeveeivieveccic i, B-93
8. Entitled to Withholding..........cccocoveiieiiiiieec e, B-93
Q. Not Entitled to Withholding...........c.cccoeveiiici, B-95
10.  No Derivative Withholding of Removal............c..ccceevveneee. B-96

See also Saval v. Holder, 623 F.3d 666, 671 (9th Cir. 2010) (mandate
pending) (where lead asylum applicant died while the petition was pending, the
wife’s derivative claim of withholding of deportation was dismissed as it could not
be maintained derivatively).

B.  Barsto Withholding ........ccccoeiviiiiiicc e B-96
1. NBZIS. 1ttt sttt nre s B-96
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2. Persecution-of-Others Bar ..........cccoccevveiienieninnc e, B-96
3. Particularly Serious Crime Bar.......ccccccovvveviveiieeiiieniieeenn, B-96

Delgado v. Mukasey, 563 F.3d 863, 866 (9th Cir. 2009), rehearing en banc
granted by Delgado v. Mukasey, 621 F.3d 957 (9th Cir. 2010) (order). The three-
judge panel opinion reported at 563 F.3d 863 shall not be cited as precedent. See
Delgado, 621 F.3d at 957.

4. Serious Non-Political Crime Bar ........cccoeeeeeeeeeeeeeeeeeeeeeeeeeenns B-98

5. Security and Terrorist Bar..........cccovvevieveeiie e B-98

IV. CONVENTION AGAINST TORTURE (“CAT”) oo B-99
A. StANAArd OF REVIEW ...t B-100

See also Edu v. Holder, 624 F.3d 1137, 1145 (9th Cir. 2010) (“[T]he BIA
must consider all evidence in deciding whether it is more likely than not that the
alien would face future torture ... .” (citing 8 C.F.R. § 1208.16(c)(3)).

B. DefiNItioN OF TOITUIE ..ot B-101

See also Edu v. Holder, 624 F.3d 1137, 1144 (9th Cir. 2010) (explaining that
the CAT defines torture as the “intentional infliction of severe pain or suffering by
(as relevant here) public officials ... .”).

C. BUrden OF ProOf .......ooooieiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeneeees B-102

The burden of proving that the alien cannot avoid torture by relocating to a
different part of his country is upon the alien. Edu v. Holder, 624 F.3d 1137, 1146-
47 (9th Cir. 2010).

D.  Country Conditions EVIAeNCe ..........cccccvevveviei v B-103
E. o Y B 0] 4 LU SRR B-104

See also Edu v. Holder, 624 F.3d 1137, 1145 (9th Cir. 2010) (“[T]he
existence of past torture is ordinarily the principal factor on which [the court
relies].” (internal citation and quotation marks omitted)).

F. Internal RelOCALION ..., B-105

See also Edu v. Holder, 624 F.3d 1137, 1146-47 (9th Cir. 2010) (concluding
the record showed there was danger to political activists throughout Nigeria).
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In Edu v. Holder, the court concluded the BIA erred in determining that the
petitioner could avoid torture by giving up her political activity upon return to
Nigeria. The court granted her petition and ordered relief so that petitioner would
not be forced to choose between her “conscience and torture.” Id. at 1147.

G.  Differences Between CAT Protection and Asylum and

WIthholding ....c.oooiie e B-105
H.  Agent or Source of TOMUIe .......cccovviieiii e B-105
l. Mandatory Relief..........ccv oo B-107
J. Nature of Relief ..o B-107
K. Derivative Torture Claims..........ccccovviiiviiieniee e B-107

See also Saval v. Holder, 623 F.3d 666, 671 (9th Cir. 2010) (mandate
pending) (where lead asylum applicant died while the petition was pending, the
wife’s derivative claim for relief under the Convention Against Torture was
dismissed as it could not be maintained derivatively).

L. EXNAUSTION ...ttt eeeeenneneees B-108
M.  Habeas JUMSAICTION. ... .ot B-108
N.  Cases Granting CAT Protection........cccoccvvvieveniiinin e, B-108

Edu v. Holder, 624 F.3d 1137, 1147 (9th Cir. 2010) (entitled to deferral of
removal under CAT where petitioner was tortured in Nigeria for engaging in
political activity, and there were substantial grounds that she would be tortured
again if she was returned to Nigeria).

O.  Cases Finding No Eligibility for CAT Protection............c.cccecu... B-109
V. CREDIBILITY DETERMINATIONS......ccccoitiieieiieie e, B-110
A.  Standard of REVIEW .........cocviiiiiiie e B-111

See also Rizk v. Holder, 629 F.3d 1083, 1087 (9th Cir. 2011) (mandate
pending) (adverse credibility determinations are conclusive unless any reasonable
adjudicator would be compelled to conclude to the contrary); Saval v. Holder, 623
F.3d 666, 670 (9th Cir. 2010) (mandate pending) (same).

B.  Opportunity to EXplain........ccccooeeiiiiiiie e, B-112

“[T]he 1J must give the petitioner the opportunity to provide an explanation
of an apparent inconsistency.” Rizk v. Holder, 629 F.3d 1083, 1088 (9th Cir. 2011)
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(mandate pending). The 1J must also provide a specific and cogent reason for
rejecting the petitioner’s explanation if it is “reasonable and plausible.” 1d.
However, the 1J does not have “to engage in multiple iterations of the opportunity
to explain. Once the 1J has provided a specific, cogent reason for disbelieving the
alien’s rationalization, the 1J need not offer the alien another opportunity to address
the 1J’s concerns ... .” 1d.

The opportunity to explain may be provided through cross-examination by
the government. Id.

C.  Credibility FACIOrS.......ccoviiiici e B-113
1. DEMEANOT ...t B-114

2. RESPONSIVENESS ....c.vviiiieiiie sttt B-114

3. Specificity and Detail..........cccocovevieiiii e, B-115

4 INCONSISTENCIES ...t B-115

a. MiInor INCONSISENCIES.........ccovveeiie e B-115

See also Li v. Holder, 629 F.3d 1154, 1158 (9th Cir. 2011) (mandate
pending) (“A minor inconsistency or incidental misstatement that does not go to
the heart of an applicant’s claim does not support an adverse credibility
determination.”); Rizk v. Holder, 629 F.3d 1083, 1088 (9th Cir. 2011) (mandate
pending) (“[M]inor inconsistencies regarding non-material and trivial details, ...,
cannot form the exclusive basis for an adverse credibility determination”; however,
“even minor inconsistencies going to the heart of a petitioner’s claim may, when
considered collectively, deprive the claim of the requisite ring of truth, thereby
supplying substantial evidence that will sustain the 1J’s adverse credibility
determination.” (internal quotation marks and citation omitted)).

b. Substantial INCONSISTENCIES ......oevvveeeeeeeeeeeeeeeeeen . B-116
C. Mistranslation/Miscommunication..............cceevveunnn.. B-117
5. OMUISSIONS ..ottt e e e e e e e e e e e e e aeeeenanes B-118

See also Saval v. Holder, 623 F.3d 666, 670-71 (9th Cir. 2010) (mandate
pending) (recognizing that “omissions of detail in asylum applications are
insufficient to uphold an adverse credibility finding,” but concluding that new
assertion that wife was abducted was more than a mere omission of detail, and
rather was made to bolster grounds for fearing persecution).

6. Incomplete Asylum Application...........cccocvveveeiineiieeiinennn, B-119
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Sexual AbUuse Or ASSAUIL ......ooovveeeeeeee e B-119

ATTPOIt INTEIVIEWS ...t B-120

: Asylum Interview/Assessment to Refer ..........c.ccccceeeneee. B-120
10.  BONd HEAING ...veoivveiieeiieie e B-121
11.  State Department and other Government Reports.............. B-122
12.  Speculation and CONJeCtUre .........ccceevvveveevieiie e B-123
13.  Counterfeit and Unauthenticated Documents..................... B-124
14.  Implausible TeStimony........ccccooceiiiiiicic e, B-126
15.  Previous Misrepresentations ...........cccceevveveeivesveesieesveesnnn, B-126
16.  Classified INfOrmation ...........cccoccvvieiiieiiieie e, B-127
17.  Failure to Seek Asylum Elsewhere...........cccooevivivvennennn, B-127
18.  Cumulative Effect of Adverse Credibility Grounds........... B-127

See also Rizk v. Holder, 629 F.3d 1083, 1088 (9th Cir. 2011) (mandate
pending) (explaining that “just as repeated and significant inconsistencies can
deprive an alien’s claim of the requisite ring of truth, so too can an inconsistency
accompanied by other indications of dishonesty — such as a pattern of clear and
pervasive inconsistency or contradiction.”).

19.  Voluntary Return to COUNtry ........cccoveveeveeieecee e B-128
D.  Presumption of Credibility .......c..coooviiiiiiii e, B-128

See also She v. Holder, 629 F.3d 958, 964 (9th Cir. 2010) (explaining a
petitioner’s testimony is presumed credible absent an explicit adverse credibility
finding).

E. Implied Credibility FINdiNgS.......cccoovvviiiiieecee e, B-128

1. IMMIGration JUAQES.......covvviiiiiieiece e B-128

Tijani v. Holder, 598 F.3d 647, 655 (9th Cir. 2010), withdrawn and
superseded on denial of rehearing by Tijani v. Holder, 628 F.3d 1071, 1080 (9th
Cir. 2010) (“Precedent holds that an adverse credibility finding does not require the
recitation of a particular formula, yet the finding must be ‘explicit.””).

2. Board of Immigration Appeals.........cccccovvvevieiniiiiieeninne B-129
“[T]he BIA may not simply treat inconsistencies between the 1J’s findings
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and [the petitioner’s] testimony to be tantamount to an explicit adverse credibility
finding.” She v. Holder, 629 F.3d 958, 964 (9th Cir. 2010).

F. Sua Sponte Credibility Determinations and Notice ..................... B-129
G.  Discretionary DeCISIONS .......cccuevuriiieriieiie e e esieeses e seeeniee e B-130
H.  Frivolous ApplicationS.........ccovviiiiii i B-130

“*An asylum application is frivolous if any of its material elements is
deliberately fabricated.”” Fernandes v. Holder, 619 F.3d 1069, 1076 (9th Cir.
2010) (quoting 8 C.F.R. § 1208.20). Note that “[f]abrication of material evidence
does not necessarily constitute fabrication of a material element.” Khadka v.
Holder, 618 F.3d 996, 1004 (9th Cir. 2010).

In order to sustain a finding of frivolousness, (1) ‘an asylum applicant
must have notice of the consequences of filing a frivolous
application;’ (2) ‘the IJ or Board must make specific findings that the
applicant knowingly filed a frivolous application;’ (3) ‘those findings
must be supported by a preponderance of the evidence;” and (4) ‘the
applicant must be given sufficient opportunity to account for any
discrepancies or implausibilities in his application.’

Fernandes, 619 F.3d at 1076 (quoting Ahir v. Mukasey, 527 F.3d 912, 917 (9th Cir.
2008)); see also Khadka, 618 F.3d at 1002.

In Fernandes v. Holder, the court affirmed the BIA’s determination that the
petitioner filed a frivolous application, where the agency gave “cogent and
convincing reasons for [the] specific finding that [the petitioner’s] application was
fraudulent.” 619 F.3d at 1076.

A finding of frivolousness does not flow automatically from an adverse
credibility determination. Khadka, 618 F.3d at 1002 (internal quotation marks and
citation omitted) (holding adverse credibility determination based solely on finding
that petitioner created a false document to support his asylum application was
insufficient to support a sua sponte finding that petitioner filed a frivolous
application.).

l. REMEAY ...t B-131
J. Applicability of Asylum Credibility Finding to the Denial of other
FOrms Of REHET........ooiie e B-132
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K.  Cases Reversing Negative Credibility Findings ...........cccccovevvennee. B-133

Li v. Holder, 629 F.3d 1154, 1158-60 (9th Cir. 2011) (mandate pending)
(adverse credibility finding not supported by substantial evidence where
inconsistencies were minor and record did not support the conclusion that
petitioner was evasive).

L.  Cases Upholding Negative Credibility Findings ...........ccccceevenee. B-135

Rizk v. Holder, 629 F.3d 1083, 1091 (9th Cir. 2011) (mandate pending)
(inconsistencies between police report and testimony, for which the petitioner
failed to offer a reasonable explanation and that went to the heart of the claim,
amounted to substantial evidence supporting the adverse credibility finding); Saval
v. Holder, 623 F.3d 666, 670-71 (9th Cir. 2010) (mandate pending) (application
and attached declaration were inconsistent and petitioner failed to give a consistent
explanation for the discrepancy; new assertion that wife was abducted was more
than a mere omission of detail, but rather made to bolster grounds for fearing
persecution); Fernandes v. Holder, 619 F.3d 1069, 1075 (9th Cir. 2010)
(misrepresentations in testimony and evidence of filing of fraudulent application).

The mandate has issued in Cortez-Pineda v. Holder, 610 F.3d 1118, 1123-24
(9th Cir. 2010) (disputed entry date and inconsistencies between asylum
application and hearing testimony as to when threats were received).

M.  The REAL ID Act Codification of Credibility Standards............. B-136

VI. CORROBORATIVE EVIDENCE ........ccciiiiiiiieiiiieeee e, B-137
A.  Pre-REAL ID Act Standards.........ccoccoveniniiiienenienesie e, B-137

1. Credible TeStMONY ......ccivviiiiiieeeie e B-137

See also Li v. Holder, 629 F.3d 1154, 1160 (9th Cir. 2011) (mandate
pending) (explaining that in a “pre-REAL ID Act case, absent other substantial
evidence of adverse credibility, the production of corroborating evidence cannot be
required. When credibility is the only issue on appeal, and once each of the 1J’s
reasons for finding adverse credibility is shown to be defective, this court accepts a
petitioner’s testimony as credible.” (internal citations omitted)).

The mandate has issued in the following cases: Tijani v. Holder, 598 F.3d
647, 655 (9th Cir. 2010), withdrawn and superseded on denial of rehearing by
Tijani v. Holder, 628 F.3d 1071, 1080 (9th Cir. 2010) (explaining that where the IJ
fails to make an explicit credibility finding, he cannot require corroborating
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evidence); Lin v. Holder, 610 F.3d 1093, 1096-97 (9th Cir. 2010) (per curiam)
(where petitioner established by clear and convincing evidence that his asylum
application was timely filed, there was no need for corroboration).

2. Credibility ASSUMEM ......cccoiiiiiieiiecie e B-138

3. No Explicit Adverse Credibility Finding............cccccovevvenne. B-139

4. Negative Credibility FInding .........cccoooveviiiiiiiceee B-139

a. Non-Duplicative Corroborative Evidence................ B-140

b. Availability of Corroborative Evidence.................... B-140

C. Opportunity to EXplain..........cccocvevieieiecic e, B-141

B.  POst-REAL ID Act Standards ...........ccoeevverenenninienene e, B-141
C.  Judicially Noticeable Facts.........cccooverieiiniiiieeeesee e B-143
D.  FOrms of EVIAENCE.......coiiiiiieciiecie e B-143
E. Hearsay EVIAENCE ........oouviieiiice e B-144
F. Country Conditions EVIAENCE .........cccovcvviviiieiie e B-144
G.  Certification of RECOIAS .......cccvviiiiiiiiiierie e B-144

CANCELLATION OF REMOVAL, SUSPENSION OF DEPORTATION,

FORMER SECTION 212(c) RELIEF........cccoooiiiiiie e, B-146
OVERVIEW ...ttt B-146
A.  Continued Eligibility for Pre-lIIRIRA Relief Under the Transitional
RUIBS ..o B-146
JUDICIAL REVIEW......ooiiiiiiie ettt B-147
A.  Limitations on Judicial Review of Discretionary Decisions......... B-147
B.  Limitations on Judicial Review Based on Criminal Offenses......B-148
CANCELLATION OF REMOVAL, 8U.S.C.81229% ......ccccvvverenen B-149
A.  Cancellation for Lawful Permanent Residents, 8 U.S.C. § 1229b(a)
(INA 8 240A(Q)) e evveiveeee e eie ettt B-149
1. Eligibility RequIrements ............ccoocevivinin e, B-149

The mandate has issued in Padilla-Romero v. Holder, 611 F.3d 1011, 1013
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(9th Cir. 2010) (per curiam) (If an alien was at one time a lawful permanent
resident for five years, but then lost that status, he is no longer eligible for
§ 1229b(a) relief.).

See also Rosas-Castaneda v. Holder, 630 F.3d 881, 885 (9th Cir. 2011)
(mandate pending) (stating eligibility requirements for lawful permanent
residents).

2. Termination of Continuous ReSIdence ..........ccccevvevveiivennen, B-150
a. Termination Based on Service of NTA.................... B-150

b. Termination Based on Commission of Specified
OFffENSE. ... B-150
C. Military ServiCe .......ccovvviviiiiecece e B-151
3. Aggravated FElonS ... B-151

“Conviction of an aggravated felony constitutes a mandatory ground for
denial of relief. Where an alien’s conviction indicates that one or more of the
grounds for mandatory denial of the application for relief may apply, the alien shall
have the burden of proving by a preponderance of the evidence that such grounds
do not apply.” Rosas-Castaneda v. Holder, 630 F.3d 881, 885 (9th Cir. 2011)
(mandate pending) (internal citations and quotation marks omitted).

4. Exercise Of DIiSCIetioN.........ccoovveviieiiiiene e, B-152
B.  Cancellation for Non-Permanent Residents, 8 U.S.C. § 1229b(b)

(INA 8 240A(D)(1)) cveveiveeieeieeieeieeieie e B-152

1. Eligibility Requirements .........cccccveveeiieeiine e, B-152

See also Camacho-Cruz v. Holder, 621 F.3d 941, 942 (9th Cir. 2010)
(stating eligibility requirements for non-permanent residents).

2. Ten Years of Continuous Physical Presence ...................... B-153
a. Standard of REVIEW ........cccccvvviieiieiieiie e B-153
b. Start Date for Calculating Physical Presence........... B-154
C. Termination of Continuous Physical Presence......... B-154
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(i)  Termination Based on Service of NTA.......... B-154

(i)  Termination Based on Commission of Specified
OFfENSE ..o, B-155

d. Departure from the United States..........c..cccceeevenee. B-155

See also Valadez-Munoz v. Holder, 623 F.3d 1304, 1310-12 (9th Cir. 2010)
(recognizing that not every departure from the United States will interrupt the
period of continuous physical presence, but determining that alien’s continuous
physical presence was interrupted when upon returning to the United States
petitioner was offered an option to see an 1J for an expedited hearing or withdraw
application for admission and return abroad).

e. PrOOT. ... B-157
f. Military Service ........cocveviiiiiieeee e, B-157
3. Good Moral CharaCter ........cccocevieiieieceeee e, B-157
a. JUISICTION.....cciiiee e B-157
b. Standard of REVIEW ........ccccveririiniie e B-158
C. Time Period Required..........cccovveviviieiieeiee e B-158
d. Per Se Exclusion Categories........cccocvvvereeeiieenenennnns B-159
(i)  Habitual Drunkards..........cccccoeveiiieiiienienen, B-159

(i)  Certain Aliens Described in 8 U.S.C. 8 1182(a)
(Inadmissible AHENS) .......cccevvveieeiievieie, B-159

(A) Prostitution and Commercialized

VICE ittt B-160
(B) Alien Smugglers.......ccccoovvvvevieiieinennn, B-160

(C) Certain Aliens Previously Removed....B-161
(D) Crimes Involving Moral Turpitude......B-161
(E) Controlled Substance Violations ......... B-162

(F)  Multiple Criminal Offenses................. B-162
(G) Controlled Substance Traffickers ........ B-162
(il)  Gamblers......ccccocvvviiieiiriec e B-163
(iv) False Testimony.......ccccccevvevveveesinennn, B-163
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(V) Confinement.........cccoooevviieniinieennnnn B-163

(vi) Aggravated Felonies..........cccccoeeverinnne. B-164
(vii) Nazi Persecutors, Torturers, Violators of
Religious Freedom.........ccccccevvvvivninnenn, B-164
(viii) False Claim of Citizenship and
V0] 1[0 [ B-165
(iX) Adulterers .......cccoevvevieiieiieinnnn, B-165
Criminal Bars ........ccoocviiiiii e B-165
5. Exceptional and Extremely Unusual Hardship................... B-166
a. JUIISAICTION....coviiie s B-167
b. Qualifying Relative.........ccccocevieiiiiiecee e, B-167
6. Exercise of DISCIetioN........ccccvvvviiieiiesie e B-168
7. DEPENUENES.....eiiie et B-169
C.  Ineligibility for Cancellation ............cccovevveiiiiiiiisie e B-169
1. Certain Crewmen and Exchange VIisitors.........c.ccccvevvenenn. B-169
2. SECUNtY GrOUNGS.......ocveeiiesiie et B-169
3. PEISECULOIS ...ttt B-170
4. Previous Grants of Relief ..., B-170
D.  Constitutional and Legal Challenges to the Availability of
Cancellation of Removal or Suspension of Deportation............... B-170
E.  Ten-Year Barsto Cancellation...........cccooovnviiiiiniicniiicnc e, B-171
1. Failure 10 APPEAT .....cceeieece e B-171
2. Failure to Depart .......ccccovveeie e B-171
F. Numerical Cap on Grants of Cancellation and Adjustment of
SHALUS et B-173
G. NACARA Special Rule Cancellation ...........ccccovevvivinieeiiiniiininnn B-173
1. NACARA Does Not Violate Equal Protection................... B-174
2. NACARA Deadlings.........cccevveiieiiiiii e B-174
3. Judicial REVIEW .......ccvviiiiicics e B-175
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H.  Abused Spouse or Child Provision ...........cccoccvvvviiiiiniieiieseen B-175
IV. SUSPENSION OF DEPORTATION, 8 U.S.C. § 1254 (repealed)

(INA 8 244) ...ttt sre e nreas B-176
A.  Eligibility ReQUIFEMENTS .......oovieiieiieeeeeeee e B-176
1. Continuous Physical Presence .........c.coccoevvevvevvevicvne s, B-177
a. JUIISAICTION ...t B-177
b. Standard of REVIEW ........cccoovviniiieeceec e, B-177
C. PrOOT. ..o B-177
d. Departures: 90/180 Day Rule...........cccccveviviinnnenn, B-178
e. Brief, Casual, and Innocent Departures.................... B-178
f. DepOrtation .......c.cccvveieeiie e B-178
g. [IRIRA Stop-Time Rule ......cccoovvieiiieeeecee B-179
h. Pre-lIIRIRA Rule on Physical Presence.................... B-179
I. NACARA Exception to the Stop-Time Rule ........... B-180
J. Barahona-Gomez v. Ashcroft Exception to the
Stop-Time RUIE........cooeeiieee e B-180
K. REPAPEIING ..ovee et B-182
2. Good Moral Character .........ccoccvvveveieniee e B-182
a. JUIISAICTION....coiiie e B-182
b. Time Period Required...........cccoovvvveveevie i, B-183
C. Per Se Exclusion Categories..........ccccevveiiveeiveenveenn. B-183
3. Extreme Hardship Requirement..........c..cccceovevieiiveeiieenneenn, B-183
a. JUIISAICTION....coiiccci e B-183
b. Qualifying Individual .............ccoooeiiiiiniii, B-184
C. Extreme Hardship Factors ..........c.cccocvvininienennienn. B-184
d. Current Evidence of Hardship...........ccoccveiinnnnnenn B-186
4. Ultimate Discretionary Determination............cccccceevevvennee. B-186
B.  Abused Spouses and Children Provision ...........ccccccveviiveiieennnnne, B-187
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C.  Ineligibility for SUSPENSION .......cccvviiieriieiie e B-187

1. Certain Crewmen and Exchange VIisitors.........c.ccccveveenenn. B-187

2. Participants in Nazi Persecutions or Genocide.................... B-188

3. Aliens in Exclusion Proceedings ........cccccevveveeiiesiieenieennnnn B-188

D.  Five-Year Bars to SUSPENSION ........cccveiiveiieeiie e siee e B-188
1. Failure t0 APPEAT ......ccuveiieiie et B-188

2. Failure to Depart ........ccocveieevie e B-188

E.  Retroactive Elimination of Suspension of Deportation ................ B-189

V.  SECTION 212(c) RELIEF, 8 U.S.C. § 1182(c) (repealed), Waiver of

Excludability or Deportability ............cccoov i, B-190
AL OVEIVIBW ..ottt st ne e B-190
B.  Eligibility ReqUIrEMENTS ........ccvviiiiiieiieee e B-191
1. SEVEN YIS, ....eei ittt B-191

2. Balance of EQUILIES ........covviiieiie e B-191

C.  Deportation: Comparable Ground of Exclusion ............c.cccceunee. B-192
D. Removal: Comparable Ground of Inadmissibility ........................ B-192
E. Ineligibility for Relief..........ccoooiiiie e, B-193
F.  Statutory Changes to Former Section 212(c) Relief ..................... B-193
1. IMMALCT 90 .. e B-193

a Continued Eligibility for Relief.............c.ccccovveenennn, B-193

2 AEDPA ... s B-194

a. Continued Eligibility for Relief...........c.c.ccccovennn. B-194

3. HIRIRA. ..ottt B-195

a. Retroactive Elimination of 8 212(c) Relief .............. B-196

b. Continued Eligibility for Relief.............ccoociennnnen, B-196
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(i)  Plea Agreements Prior to AEDPA and

HIRIRA .o B-196

(i)  Reasonable Reliance on Pre-l1IRIRA Application
for Relief........oove B-197

(iti)  Similarly Situated Aliens Treated

Differently........ccccooeeiiiiic e, B-197
C. Ineligibility for Relief..........ccccooeiiiiiie e, B-197
(i)  Plea Agreements after IIRIRA .........c..ccvene. B-198
(i)  Plea Agreements after AEDPA..........c.cc........ B-198
(ili)  Convictions After Trial ........cccccovvvvviiviienen, B-198
(iv) Pre-l1IRIRA Criminal Conduct..........c.c.cen.... B-198
(V)  Terrorist ACHIVILY ......ccoovvviiierie e B-199
G.  Expanded Definition of Aggravated Felony ...........ccccocvviviinennnn, B-199
H.  Burden of Proof.........ccoooiiiiiiee e B-200

See also Rosas-Castaneda v. Holder, 630 F.3d 881, 885 (9th Cir. 2011)
(mandate pending) (“Where an alien’s conviction ‘indicates that one or more of the
grounds for mandatory denial of the application for relief may apply, the alien shall
have the burden of proving by a preponderance of the evidence that such grounds
do not apply.”” (quoting Sandoval-Lua v. Gonzales, 499 F.3d 1121, 1129-30 (9th
Cir. 2007)).

VI. SECTION 212(H) RELIEF, 8 U.S.C. § 1182(H), WAIVER OF

INADMISSIBILITY Lo B-200

VII. INNOCENT, CASUAL, AND BRIEF DEPARTURES UNDER FLEUTI
DOCTRINE ...ttt ae e B-201
ADJUSTMENT OF STATUS ...ttt B-203
l. OVERVIEW ...ttt sttt nne e B-203
A.  Eligibility for Permanent ReSIdence ........ccccccevveveeiienieeieeninee B-204
1. VIS PEITION ......vveiec e B-204
2. Priority Date.......cccceviieiie e B-206
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3. AAMISSIDHITY ..o B-207

An alien has the burden of establishing clearly and beyond doubt that he is
entitled to be admitted and is not inadmissible under 8 U.S.C. § 1182. See
Valadez-Munoz v. Holder, 623 F.3d 1304, 1308 (9th Cir. 2010) (applicant was
inadmissible for having made a false claim of citizenship).

B. ELIGIBILITY FOR ADJUSTMENT OF STATUS PROCESS ..B-207
1. Exceptions to Lawful Entry and Lawful Status

REQUITEMENTS ... B-208

a. Exception for Immediate Relatives .............c.cccue...... B-208

b.  Aliens Eligible For 8 U.S.C. § 1255(i) (“245(i)”)....B-209

C. Unlawful Employment Exception ..........cccccccvvennen. B-210

2. DISCIEtION ... B-210

C.  Adjustment of Status Application Pending..........ccccoevvvvrivviinennnn, B-210
D.  Adjustment of Status Application Approved........c.cccccevvveriverennne B-210
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MOTIONS TO REOPEN OR RECONSIDER
IMMIGRATION PROCEEDINGS
l. DIFFERENCES BETWEEN MOTIONS TO REOPEN AND MOTIONS

TO RECONSIDER.......ooi ittt C-1
A, MOtION t0 REOPEN.....coiiiiiiece et C-1
B.  MOotion t0 RECONSIAET .....cc.eeiveiiiccee e, C-2
C.  Motion t0 REMANT........cceiiiiiiieciiecec e C-3

The mandate has issued in Partap v. Holder, 603 F.3d 1173, 1174-75 (9th
Cir. 2010) (per curiam) (holding BIA did not abuse its discretion in denying
motion to remand, and noting that requirements of motion to remand and a motion
to reopen are the same).

D.  Improperly Styled MOLIONS ........coocoeiieiiiire e C-3
1. JURISDICTION ..ottt C-4

See also Garcia v. Holder, 621 F.3d 906, 910-11 (9th Cir. 2010) (discussing
Fernandez and concluding that the court had jurisdiction to review the BIA'’s
denial of the motion to reopen to the extent it presented new and distinct hardship
evidence).

A.  Finality of the Underlying Order.........cccccoceviiiieiiiciie e C-6

See also Saavedra-Figueroa v. Holder, 625 F.3d 621, 624 (9th Cir. 2010)
(explaining the court “lack[s] jurisdiction over a petition for review when the BIA
reopens an alien’s removal proceedings[,]” and concluding that although the BIA
granted a motion for reconsideration, because the BIA affirmed its earlier decision,
there remained a final order of removal which the court had jurisdiction to review).

B.  Filing Motion to Reopen or Reconsider Not a Jurisdictional

Prerequisite to Filing a Petition for ReVIeW...........ccccoecevinininnnnen, C-6
C.  No Tolling of the Time Period to File Petition for Review .............. C-7
D.  No Automatic Stay of Deportation or Removal.............cccoevevvennne. C-7
1. Exception for In Absentia Removal or Deportation............... C-7
COoNSOIAALION. ......eiiiiieiie e C-7
F. Departure from the United States...........cccccovevieiiiiii v, C-7
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[1l.  STANDARD OF REVIEW.......ooiiiiiiiiect e C-8
AL GENEIAITY .o C-8

See also Ocampo v. Holder, 629 F.3d 923, 925 (9th Cir. 2010) (mandate
pending) (reviewing denial of motion to reopen for abuse of discretion);
Yepremyan v. Holder, 614 F3d 1042, 1044 (9th Cir. 2010) (same).

B. Full Consideration of All FACIOIS.......ovvvveeeeeeeeeeeea, C-10

See also Garcia v. Holder, 621 F.3d 906, 913 (9th Cir. 2010) (remanding to
BIA where the BIA failed entirely to address petitioner’s supplemental brief and
the evidence attached to it; although BIA had discretion whether to consider the
evidence, it was legal error for the BIA to fail entirely to exercise its discretion).

The mandate has issued in Hernandez-Velasquez v. Holder, 611 F.3d 1073,
1078-79 (9th Cir. 2010) (granting petition because BIA failed to weigh the
evidence petitioner submitted in support of her claim that she mailed a Change of
Address form to the BIA and evidence that petitioner did not receive notice of
BIA’s decision).

1. Later-Acquired EQUITIES.........ccooveeieniiiieceecee e C-10

C.  Explanation of REaSONS........ccceiiiiiiiiieiie e C-11
D.  Irrelevant Factors.......cociiiiiiiiiee s C-11
E.  Credibility Determinations...........ccccoviueviieiieenienie e C-12
IV. REQUIREMENTS FOR A MOTION TO REOPEN........cccccveririenirnnn, C-12
A.  Supporting DocUMENtation .........c.ccceeveeieeiie e, C-12
1. EXCEPLION ..o C-13

B.  Previously Unavailable Evidence..........ccccccovvivieiieiic i, C-13
C.  Explanation for Failure to Apply for Discretionary Relief............. C-14
D.  Prima Facie Eligibility for Relief..........ccooov i, C-14
E. Discretionary Denial..........ccoooviiiiiiiieiicceeeee e C-15
F. Failure to Depart Voluntarily ..........cccoceeveiieieieeieenee e, C-15
G.  Appeal of Deportation Order..........ccoovvvieereenieenie e C-17
H.  Fugitive Disentitlement DOCEINE ........cccevveiieiiieiie e C-17
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V. TIME AND NUMERICAL LIMITATIONS ... C-18
AL GENEIAITY oo C-18
1. TIME LIMITAIONS ...t C-18

“8 U.S.C. § 1229a(c)(7)(C)(i) requires that a motion to reopen be filed
within 90 days of a final order of removal. 8 U.S.C. § 1101(a)(47)(B) mandates
that an order of removal becomes final upon the earlier of (i) a BIA determination
affirming the order or (ii) the expiration of the deadline to seek the BIA’s review of
the order.” Ocampo v. Holder, 629 F.3d 923, 928 (9th Cir. 2010) (mandate
pending).

A removal order granting voluntary departure becomes final for purposes of
a motion to reopen upon the BIA’s affirmance of the order, not upon the alien’s
overstay of the voluntary departure period. Ocampo, 629 F.3d at 925-928.

The mandate has issued in the following cases: Vega v. Holder, 611 F.3d
1168, 1170-71 (9th Cir. 2010) (BIA reasonably interpreted 8 U.S.C.
8§ 1229a(c)(7)(C)(i) as requiring the motion to reopen to have been filed within 90
days of the merits decision, rather than from a denial of the motion to reconsider),
petition for cert. filed (Dec. 13, 2010) (No. 10-8010); Hernandez-Velasquez v.
Holder, 611 F.3d 1073, 1078-79 (9th Cir. 2010) (granting petition because BIA
failed to weigh the evidence petitioner submitted in support of her claim that she
mailed a Change of Address form to the BIA and evidence that petitioner did not
receive notice of BIA’s decision).

2. Numerical LImitations ........ccccvvveriiieiinin e, C-19

B.  Exceptions to the Ninety-Day/One-Motion Rule...............ccccouenen. C-19
1. IN ADSENtIA OFAErS .....coveeiie e C-19

a. Exceptional Circumstances..........ccocevvereenieeneeniennn C-19

“[D]eciding whether exceptional circumstances are present requires a
consideration of all facts in a specific case, including but not limited to the
probability of the petitioner obtaining relief.” Vukmirovic v. Holder, 621 F.3d
1043, 1047-48 (9th Cir. 2010) (mandate pending) (whether exceptional
circumstances exist depend on the particularized facts of each case; the court has
“never pointed to a single circumstance as either qualifying or disqualifying a
situation from consideration as exceptional.”).

(1)  Evidentiary Requirements.........c.cccceevvervvennnenn, C-20
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(i)  Cases Finding Exceptional Circumstances......C-20

See also Vukmirovic v. Holder, 621 F.3d 1043, 1049-50 (9th Cir. 2010)
(mandate pending) (concluding exceptional circumstances existed where neither
petitioner nor his attorney received notice of the hearing due to an “ironic series of
events”).

(ili)  Cases Finding No Exceptional Circumstances C-21

(iv) Arriving Late While 1J On Bench.................... C-22
b. Improper Notice of Hearing .........ccccovevveviviiecieenn, C-22
C. Proper Notice Requirements...........cccoeevvveevveseesieenn, C-23
(i)  Presumption of Proper Notice...........c.ccceevvennne. C-23
(i) Pre-1IRIRA Proceedings ......ccccccvvvverveervesiennns C-24

(A) OSCs

(B) Hearing Notices

Where the hearing notice is sent by certified mail and there is proof of
attempted delivery and notification, a strong presumption of effective service
arises. See Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d ---, 2011 WL
240357, at *2 (9th Cir. Jan. 27, 2011) (mandate pending). “This strong
presumption of effective notice by certified mail contrasts with a weaker
presumption that results from regular mail service.” Id. at *3 (holding that
petitioner failed to overcome presumption of effective notice).

(i)  Removal Proceedings..........ccccovvevveveeiiesnenn, C-26

See also Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d ---, 2011 WL
240357, at *3 (9th Cir. Jan. 27, 2011) (mandate pending) (“Th[e] strong
presumption of effective notice by certified mail contrasts with a weaker
presumption that results from regular mail service.”).

(iv) Notice to Counsel Sufficient............ccceevvrnennne. C-27
(v)  Notice to Juvenile Insufficient .............ccoevee. C-27
(vi) Notice to Applicant No Longer Residing in the
United States........coovveeiieniececeee e C-28
2. Asylum and Withholding Claims ............ccccecveiiiiie e, C-28

The mandate has issued in Almaraz v. Holder, 608 F.3d 638, 640-41 (9th
Cir. 2010) (holding it was not an abuse of discretion to deny motion to reopen as

January 2011 Supplement 40



untimely where the diagnosis of HIV did not constitute changed circumstances
under 8 C.F.R. § 1003.2(c)(3)(ii), and petitioner failed to establish that certain
provisions of the Dominican Republic-Central America-United States Free Trade
Agreement were material to his claim).

3. Jointly-Filed MOtIONS..........coeiiiiicecccc e, C-29
4, Government Motions Based on Fraud..............cccceeevvvenieenne, C-29
5. Movant in CUSTOAY .......cccevveiiiiiiecie e C-30
6. Sua Sponte Reopening by the BIA ... C-30

The court lacks jurisdiction to review the BIA’s decision to overturn sua
sponte motion by IJ to reopen deportation proceedings. Mejia-Hernandez v.
Holder, NO. 07-74277, --- F.3d ---, 2011 WL 240357, at *3-*4 (9th Cir. Jan. 27,
2011) (mandate pending).

VI. EQUITABLE TOLLING ....coooiiiiiieee e C-30

“Equitable tolling is applied in situations where, despite all due diligence,
the party requesting equitable tolling is unable to obtain vital information bearing
on the existence of the claim.” Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d
---, 2011 WL 240357, at *5 (9th Cir. Jan. 27, 2011) (mandate pending) (internal
quotation marks and citation omitted).

A.  Circumstances Beyond the Applicant’s Control............c.ccccccvvnne. C-30
B.  Fraudulent or Erroneous Attorney Conduct...........ccccceevveiiieeiirenn, C-31

“When the issue is fraudulent representation, the limitations period is tolled
until the petitioner definitively learns of counsel’s fraud.”Mejia-Hernandez v.
Holder, No. 07-74277, --- F.3d ---, 2011 WL 240357, at *5 (9th Cir. Jan. 27, 2011)
(mandate pending) (internal quotation marks and citation omitted).

C.  DUE DINGENCE.....cciieiie ettt C-32

See also Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d ---, 2011 WL
240357, at *5-*7 (9th Cir. Jan. 27, 2011) (mandate pending) (discussing diligence,
and concluding that petitioner was entitled to equitable tolling of deadline to apply
for relief under NACARA).

VII. INEFFECTIVE ASSISTANCE OF COUNSEL .......ccccoveviiiiiiieieieiieen, C-32
A.  Presented Through a Motion to Reopen........c.cccceveevvevieiiieccie e, C-32
B.  Exhaustion and Proper FOrum.........cccoovveiieiie e C-33
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See Singh v. Napolitano, 619 F.3d 1101, 1105 (9th Cir. 2010) (per curiam)
(mandate pending) (concluding that petitioner failed to exhaust his administrative
remedies by failing to first file a motion to reopen with the BIA based on IAC that
occurred after the BIA decision, prior to bringing his habeas petition in district
court).

C.  Standard of REVIEW ........ccccoiieiiiieieiie e C-33
D.  Requirements for Due Process Violation............cccceveeiieiieeiinenn, C-34
1. Constitutional BasiS .........ccccvviiiininie e C-34

2. Counsel’s COMPELENCE........cceevveiieiieere e C-35

3. PrefUdICe... ..ot C-36

a. Exception for In Absentia Orders..........ccccevveevvrenne. C-37

E.  The Lozada ReQUIFEMENTS........cceeviieiieiie e C-37
1. EXCEPLIONS ..o C-38

F. Cases Discussing Ineffective Assistance of Counsel...................... C-39
1. Cases Finding Ineffective ASSIStanCe .........ccccevevvvienieeninenne C-39

2. Cases Rejecting Ineffective Assistance of Counsel Claims .C-40

VIIl. CASES ADDRESSING MOTIONS TO REOPEN FOR SPECIFIC
RELIEF ... e C-41

A.  Motions to Reopen to Apply for Suspension of Deportation.......... C-41
B.  Motions to Reopen to Apply for Asylum and Withholding ........... C-42

The mandate has issued in Almaraz v. Holder, 608 F.3d 638, 640-41 (9th
Cir. 2010) (petition denied).

C.  Motions to Reopen to Apply for Relief Under the Convention Against
IO (0 PR C-43

D.  Motions to Reopen to Apply for Adjustment of Status .................. C-44

“Generally, a motion to reopen for adjustment of status will not be granted
on the basis of a marriage entered into during deportation proceedings unless the
petitioner qualifies for the bona fide marriage exception.” Yepremyan v. Holder,
614 F3d 1042, 1044 (9th Cir. 2010) (citing 8 U.S.C. 1255(e)) (denying petition
where BIA acted within its discretion in denying motion to reopen where petitioner
failed to prove her marriage to be bona fide by clear and convincing evidence).
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See also Ocampo v. Holder, 629 F.3d 923, 928 (9th Cir. 2010) (mandate
pending) (motion to reopen to apply for adjustment of status denied as untimely).

E. Motions to Reopen to Apply for Other Relief ... C-44

Mejia-Hernandez v. Holder, No. 07-74277, --- F.3d ---, 2011 WL 240357, at
*5-*6 (9th Cir. Jan. 27, 2011) (mandate pending) (time period for filing motion to
reopen for NACARA relief equitably tolled due to fraudulent representation, and
case remanded to BIA); Kawashima v. Holder, 593 F.3d 979, 988-89 (9th Cir.
2010), withdrawn and superseded on denial of rehearing by Kawashima v. Holder,
615 F.3d 1043, 1058 (9th Cir. 2010) (concluding BIA properly denied motion to
reopen as untimely where petitioner failed to properly identify his motion as a
special motion to seek § 212(c) relief), petition for cert. filed, 79 USLW 3286
(Nov. 1, 2010) (No. 10-577).
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CRIMINAL ISSUES IN IMMIGRATION LAW

l. JUDICIAL REVIEW ... D-1
A. Judicial Review Scheme Before Enactment of the REAL ID Act of
2000 e aann D-1
B. The Current Judicial Review Scheme under the REAL ID Act of
200D e — e ————————————— D-2
1. Expanded Jurisdiction on Direct Review............ccccccvevveennn, D-2

Delgado v. Holder, 563 F.3d 863, 868-69 (9th Cir. 2009) (considering
guestion of law whether the applicable statutes permit the agency to determine
petitioner’s offenses to be “particularly serious” by individual adjudication),
rehearing en banc granted by 621 F.3d 957 (9th Cir. 2010) (order). The three-
judge panel opinion reported at 563 F.3d 863 shall not be cited as precedent. See
Delgado, 621 F.3d at 957.

2. Applicability to Former Transitional Rules Cases................. D-4
3. Contraction of Habeas Jurisdiction............cccccoecveviniiviinnnnnen, D-5
I CRIMINAL CONVICTIONS AS GROUNDS FOR INADMISSIBILITY
AND REMOVABILITY oottt D-6
A.  Distinguishing between Inadmissibility and Removability ............. D-6
B.  Differing Burdens of Proof ...........ccccceiiiiiiie i, D-6

The mandate has issued in Yong v. Holder, 600 F.3d 1028, 1034 (9th Cir.
2010) (*“The government bears the burden of proving by “clear, unequivocal, and
convincing evidence that the facts alleged as grounds for [removability] are true.
(quoting Gameros-Hernandez v. INS, 883 F.2d 839, 841 (9th Cir. 1989)).

“An alien seeking to prove his eligibility for cancellation of removal carries
his burden of establishing by a preponderance of the evidence that he has not been
convicted of an aggravated felony when he submits an inconclusive record of
conviction.” Young v. Holder, No. 07-70949, --- F.3d ---, 2011 WL 257898, at *3
(9th Cir. Jan. 28, 2011) (mandate pending); see also Rosas-Castaneda v. Holder,
630 F.3d 881, 889 (9th Cir. 2011) (mandate pending) (stating, “Where a record of
conviction proves inconclusive, an alien carries his burden of proving by a
preponderance of the evidence that she has not been convicted of an aggravated
felony.”).

C. AGMISSIONS <. D-7
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D. What Constitutes @ CONVICLION? .......oooiieeeeeee e D-8

See also Rangel-Zuazo v. Holder, No. 07-72316, --- F.3d ---, 2011 WL
285214, at *1 (9th Cir. Jan. 31, 2011) (per curiam) (mandate pending) (discussing
the term “conviction” and reiterating that “where a juvenile offender is charged
and convicted as an adult under state law, the offender has a ‘conviction’ for
purposes of the INA”).

1. Final, Reversed and VVacated ConvictionS...........cceevvvvevveeennen. D-8
2. Expunged CONVICHIONS ........cccvviiiiiecieecee e D-9

a. Expungement Generally Does Not Eliminate
Immigration Consequences of Conviction.................. D-9

b. Exception for Simple Drug Possession Offenses...... D-10

Nunez-Reyes v. Holder, 602 F.3d 1102, 1104-05 (9th Cir. 2010) (per curiam)
(expunged California convictions for being under the influence could not be treated
as conviction for immigration purposes), rehearing en banc granted by Nunez-
Reyes v. Holder, No. 05-74350, --- F.3d ---, 2010 WL 3816719 (9th Cir. Sep. 24,
2010) (order). The three-judge panel opinion reported at 602 F.3d 1102 shall not
be cited as precedent. See Nunez-Reyes, 2010 WL 3816719, at *1.

In Carachuri-Rosendo v. Holder, 130 S. Ct. 2577, 2580 (2010), the Supreme
Court held that “second or subsequent simple possession offenses are not

aggravated felonies under 8 1101(a)(43), when, ... , the state conviction is not
based on the fact of a prior conviction.”
E.  Definition of SENENCE........cceviiiiiiii e, D-11
1. ONE-Year SENTENCES.........cevivieiiieiiie e D-11
2. Recidivist ENhanCements..........ccccovvvieiieenenniene e D-12
3. MISAEMEANOIS ...ttt e D-13
4, WODDBIEIS ... D-13
F. Overlap with Other Immigration and Criminal Sentencing Areas of
LAWY ettt D-13
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[HI.  METHOD OF ANALY SIS ..ottt D-15
A. StANAArd OF REVIEW ...ttt D-15

The mandate has issued in Carlos-Blaza v. Holder, 611 F.3d 583, 587 (9th
Cir. 2010) (reviewing de novo whether a particular conviction qualified as an
aggravated felony).

See also Covarrubias Teposte v. Holder, No. 08-72516, --- F.3d ----, 2011
WL 167037, at *2 (9th Cir. Jan 20, 2011) (reviewing “de novo whether a criminal
conviction is a crime of violence and therefore an aggravated felony rendering an
alien removable™).

B.  Categorical APProach.........cccovviiiiiiiiie i D-15

Tijani v. Holder, 598 F.3d 647, 650 (9th Cir. 2010), withdrawn and
superseded on denial of rehearing by Tijani v. Holder, 628 F.3d 1071, 1075 (9th
Cir. 2010).

See also Young v. Holder, No. 07-70949, --- F.3d ---, 2011 WL 257898, at
*4 (9th Cir. Jan. 28, 2011) (mandate pending) (“[A] conviction under Cal. Health
& Safety Code § 11352(a) is not categorically an illicit trafficking crime.”);
Covarrubias Teposte v. Holder, No. 08-72516, --- F.3d ----, 2011 WL 167037, at
*2 (9th Cir. Jan 20, 2011) (determining that California conviction for shooting at
an inhabited dwelling or vehicle was not categorically a crime of violence);
Mendoza v. Holder, 623 F.3d 1299, 1302-03 (9th Cir. 2010) (applying categorical
approach and determining that conviction for robbery under California law was
categorically a crime of moral turpitude).

C.  Modified Categorical APProach........cccoccvevveriieiieiiie e see s, D-17

“When applying a modified categorical analysis to a removal proceeding, we
may not consider the administrative record, including the alien’s own admissions
before the 1J, but must confine our review to the record of conviction.” Young v.
Holder, No. 07-70949, --- F.3d ---, 2011 WL 257898, at *4 (9th Cir. Jan. 28, 2011)
(mandate pending).

See also Rosas-Castaneda v. Holder, 630 F.3d 881, 888-89 (9th Cir. 2011)
(mandate pending) (concluding record of conviction was inconclusive as to
whether Arizona drug conviction as an aggravated felony).

The mandate has issued in Carlos-Blaza v. Holder, 611 F.3d 583, 590 (9th
Cir. 2010) (concluding that under the modified categorical approach a conviction
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for misapplication of funds under 18 U.S.C. § 656 necessarily involves fraud or
deceit and therefore is an aggravated felony).

1. Charging Documents, Abstracts of Judgment, and Minute
(@] 0 =] £SO PTRTR D-18

See also Young v. Holder, No. 07-70949, --- F.3d ---, 2011 WL 257898, at
*4 (9th Cir. Jan. 28, 2011) (mandate pending) (“Where the prior conviction was
based on a guilty plea, our inquiry is generally limited to examining the statutory
definition, charging document, written plea agreement, transcript of plea colloquy,
and any explicit factual finding by the trial judge to which the defendant assented.”
(internal quotation marks and citation omitted)); Rosas-Castaneda v. Holder, 630
F.3d 881, 888 (9th Cir. 2011) (mandate pending) (“The list of judicially noticeable
documents that this court may consider in applying the modified categorical
approach is limited to the charging document, written plea agreement, transcript of
plea colloquy, and any explicit factual finding by the trial judge to which the
defendant assented.” (internal quotation marks and citation omitted)).

The mandate has issued in Yong v. Holder, 600 F.3d 1028, 1035 (9th Cir.
2010) (where 1J relied solely on alien’s judicial admissions and an unidentified
“conviction” document to determine that conviction was a controlled substance
offense under the INA, the court held the government failed to meet its burden
because the judicially noticeable documents in the record were inconclusive).

2. Police Reports and Stipulations............cccccceveveeiieiie e, D-21
3. Probation or Presentence Reports.........ccoocevveveiveriesveninne D-22
4, Extra-Record EVIJENCE .......cccvviveiiiieceeie e D-22

The mandate has issued in Yong v. Holder, 600 F.3d 1028, 1036 (9th Cir.
2010) (1J’s reliance on extra-record evidence including alien’s admissions, coupled
with the government attorney’s assessment that was based on a “rap sheet” that the
IJ never looked at, was insufficient to conclude that the alien “had been convicted
of possession for sale of a controlled substance that would constitute an aggravated
felony under the INA.”).

5. REMANG ..ot eeeeeeeeee e e e e e aaees D-23

The mandate has issued in Yong v. Holder, 600 F.3d 1028, 1036 (9th Cir.
2010) (granting petition for review and reversing the order of removal).
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IV. CATEGORIES OF CRIMINAL OFFENSES THAT CAN BE GROUNDS
OF REMOVABILITY AND/OR INADMISSIBILITY ..cocoiiiiiiiieee D-24

A.  Crimes Involving Moral Turpitude (“CMT”) ...ccooveviviiieiieeieene D-24
1. Removability pursuant to 8 U.S.C. § 1227(a)(2)(A)(i) ....... D-24
a. Single Crime Committed within Five Years of

AAMISSION ...t D-24

b. Multiple Offenses at Any Time.........cccccevevieecveennnnne, D-24

2. Inadmissibility Pursuant to 8 U.S.C. 8 1182(a)(2)(A)(i)(1). D-25
3. Definition of Crime Involving Moral Turpitude ................. D-26

“Crimes involving fraud are considered to be crimes involving moral
turpitude.” Tijani v. Holder, 628 F.3d 1071, 1076-1079 (9th Cir. 2010) (internal
guotation marks and citation omitted) (conviction for using false statements to
obtain credit cards in violation of California law were inherently fraudulent).

“[T]he federal generic definition of a CIMT is a crime involving fraud or
conduct that (1) is vile, base, or depraved and (2) violates accepted moral
standards.” Saavedra-Figueroa v. Holder, 625 F.3d 621, 626 (9th Cir. 2010).
“Non-fraudulent CIMTs ‘almost always involve an intent to harm someone.”” Id.
(quoting Nunez v. Holder, 594 F.3d 1124, 1131 & n. 4 (9th Cir. 2010)).

Misdemeanor false imprisonment under Cal. Penal Code § 236 is not
categorically a crime involving moral turpitude because it does not require the
defendant to have had the intent to harm necessary for the crime to be “base, vile,
or depraved.” Saavedra-Figueroa, 625 F.3d at 626.

A robbery conviction under Cal. Penal Code 8§ 211 is a crime involving
moral turpitude for the purposes of INA § 212(a)(2)(A)(i)(I). Mendoza v. Holder,
623 F.3d 1299, 1303 (9th Cir. 2010).

B. Controlled Substances OffENSES........uuvueeeeeee D-29
1. Deportation Ground — 8 U.S.C. § 1227(a)(2)(B)(1) ............. D-29

“[S]ection 1227(a)(2)(B)(i) exempts from removability solely those aliens
who have (1) committed only one controlled substance offense, where (2) that
offense is possession for personal use of less than 30 grams of marijuana.”
Rodriguez v. Holder, 619 F.3d 1077, 1079 (9th Cir. 2010) (per curiam) (discussing
“personal use exception” of § 1227(a)(2)(B)(i) and holding that it does not apply to
aliens who have more than one drug conviction).
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The mandate has issued in Yong v. Holder, 600 F.3d 1028, 1034 (9th Cir.
2010) (explaining that a conviction under Cal. Health & Safety Code § 11379 does
not necessarily entail a “controlled substance offense” under 8 U.S.C. § 1227

(@)(2)(B)(1))-
2. Inadmissibility Grounds — 8 U.S.C. 8§ 1182(a)(2)(A)(1)(I1) & 8

U.S.C. § 1182(2)(2)(C) eerverrerrreieeieieriene et D-31

V. CATEGORIES OF CRIMINAL OFFENSES THAT ARE GROUNDS OF
REMOVABILITY ONLY w.oooiiiiiiiiceseeeeeie e D-31
A, Aggravated Felony ... D-31

See also Daas v. Holder, 620 F.3d 1050, 1053 (9th Cir. 2010) (*“Any alien
who is convicted of an aggravated felony at any time after admission is
deportable.”” (quoting 8 U.S.C. § 1227(a)(2)(A)).

1. Murder, Rape or Sexual Abuse of a Minor — 8 U.S.C.

8 1101()(43)(A) eereeiieeie et D-33

a. RAPE e D-33

b. Sexual Abuse of a MiNor.........cccocevvieiiienienie e D-33
2. Ilicit Trafficking in a Controlled Substance — 8 U.S.C.

8 1101(8)(43)(B) .eovverveereeeieeiieeie st D-35

See also Daas v. Holder, 620 F.3d 1050, 1053-54 (9th Cir. 2010)
(conviction for distributing ephedrine and pseudoephedrine with reasonable cause
to believe they would be used to manufacture methamphetamine qualified as a
“drug trafficking crime” and thus was an aggravated felony).

3. [licit Trafficking in Firearms — 8 U.S.C.

8 1101(2)(43)(C) veerrereeir et D-36

Money Laundering — 8 U.S.C. § 1101(2)(43)(D) ....ccevvenven. D-36
5. Explosives, Firearms and Arson — 8 U.S.C.

8 1101(2)(43)(E) vvovverveeeeieeie e sieeie et D-36
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6. Crimes of Violence (“*COV”) - 8 U.S.C.
8 1102()(A3)(F).veeeeieeieeieieeie et D-37

See also Camacho-Cruz v. Holder, 621 F.3d 941, 942 (9th Cir. 2010) (“To
determine whether a state law conviction is categorically a crime of violence, we
compare the elements of the state law crime to the elements of a crime of violence,
as defined in 18 U.S.C. § 16.” (citation omitted)).

a. Negligent and Reckless Conduct Insufficient........... D-38
b. Force Against ANOther..........ccccocoveveevie e, D-39

“Section 16(a) does not require an actual application of force or an injury to
the victim. Rather, the threatened use of force is sufficient for a crime to constitute
a crime of violence.” Camacho-Cruz v. Holder, 621 F.3d 941, 943 (9th Cir. 2010)
(explaining that whether the defendant actually intends to harm the victim or
whether any harm results is irrelevant).

C. Specific Crimes Considered .........ccccoovevviieniiiennnnnn D-39

Covarrubias Teposte v. Holder, No. 08-72516, --- F.3d ----, 2011 WL
167037, at *6 (9th Cir. Jan 20, 2011) (California conviction for shooting at an
inhabited dwelling or vehicle was not categorically a crime of violence); Cortez-
Guillen v. Holder, 623 F.3d 933, 935-36 (9th Cir. 2010) (Alaska conviction for
coercion not categorically a crime of violence); Camacho-Cruz v. Holder, 621 F.3d
941, 942-43 (9th Cir. 2010) (holding that conviction for assault with use of a
deadly weapon under Nev. Rev. Stat. § 200.471 was a crime of violence).

7. Theft or Burglary — 8 U.S.C. § 1101(a)(43)(G)....c.cvevveuvenees D-40
8. Ransom Offenses — 8 U.S.C. § 1101(a)(43)(H).......ccveveee. D-42
9. Child Pornography Offenses — 8 U.S.C. § 1101(a)(43)(l)... D-42
10. RICO Offenses —8 U.S.C. § 1101(a)(43)(J)..cvervvervvrrvrruncns D-42
11.  Prostitution and Slavery Offenses — 8 U.S.C.

8 1101()(43)(K) veevreireeieeiesieeie e esie e ste e se e D-43

12.  National Defense Offenses — 8 U.S.C. § 1101(a)(43)(L) .... D-43
13.  Fraud or Deceit Offenses — 8 U.S.C. § 1101(a)(43)(M)...... D-44

The mandate has issued in Carlos-Blaza v. Holder, 611 F.3d 583, 590(9th
Cir. 2010) (applying the modified categorical approach and concluding that
conviction was one that involved “fraud or deceit” and was therefore an aggravated
felony under 8 U.S.C. § 1101(a)43)(M)(i)).

January 2011 Supplement 50



14.  Alien Smuggling— 8 U.S.C. § 1101(a)(43)(N) ...ccocvvvvvrrnnnne D-45
15.  Illegal Reentry after Deportation for Aggravated Felony —

8 U.S.C. 8 1101(a)(43)(O) .eovverreieiireiesieerieseerie s, D-46
16.  Passport Forgery — 8 U.S.C. 8 1101(a)(43)(P) ..eevvvvvvranenn. D-46
17.  Failure to Appear for Service of Sentence — 8 U.S.C.

8 1101(8)(43)(Q) weveerreerrerieeiieeie et D-47
18. Commercial Bribery and Counterfeiting — 8 U.S.C.

8 1101(2)(43)(R) weoveerveeie e D-47
19.  Obstruction of Justice — 8 U.S.C. § 1101(a)(43)(S) ............ D-48
20.  Failure to Appear before a Court — 8 U.S.C.

8 1101(2)(A3)(T) weoveeeeeeerieeie e e et D-48
21.  Attempt or Conspiracy to Commit an Aggravated Felony —

8 U.S.C. 8§ 1101(a)(43)(U) .eoeerereeeceeie e D-48

B.  Domestic Violence and Child Abuse Offenses..........ccccccevveinnnne D-48

1. General DefinitioNn..........cocoveecii e D-48
2. Cases Considering Domestic Violence Convictions ........... D-50

Banuelos-Ayon v. Holder, 611 F.3d 1080, 1083-86 (9th Cir. 2010) (holding
that a conviction under California Penal Code § 273.5(a) is categorically a crime of
domestic violence).

3. Cases Considering Child Abuse Convictions...................... D-51
C. FIrQAIMS OFFENSES. ... e nenenenennnes D-51
D. Miscellaneous Removable Offenses ... D-51

VI. ELIGIBILITY FOR RELIEF DESPITE CRIMINAL
CONVICTIONS ... e D-52
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DUE PROCESS IN IMMIGRATION PROCEEDINGS
l. DUE PROGCESS ... .ottt et st nnee e E-1
AL GENEIAITY .o E-1

See also Martinez-Medina v. Holder, 616 F.3d 1011, 1015 (9th Cir. 2010)
(mandate pending) (reviewing de novo claim of constitutional violation).

B.  Prejudice REQUIFEMENT ........coeviiiiiecie e E-3

See also Dent v. Holder, 627 F.3d 365, 374 (9th Cir. 2010) (mandate
pending) (concluding prejudice was plain where government failed to provide
petitioner with documents contained in his Alien File, where documents in alien
file could have established he was in fact a naturalized United States citizen).

Cf. United States v. Ramos, 623 F.3d 672, 684 (9th Cir. 2010) (although
court concluded that DHS violated Ramos’s right to due process, he suffered no
prejudice where he was not eligible for the relief sought).

1. Presumption of PrejudiCe..........ccccovvviiiiieiie i, E-4
C.  Exhaustion ReqUIrEMENT ........cccoviiiiiieeieeee e E-5
D.  Discretionary DECISIONS .......c.cccuierieeiieeiieiieeieesieesee s see e e seee e E-6
E EXAMPIES ..o s E-7
1 NOLICE 10 APPEAT .....eevieciieiie ettt E-7
2. Notice Of HEaring.......ccccoevvveevieeiie e E-8
3. Hearing Date .........cceoveiieie e E-9
4 Right to a Neutral Fact-Finder............cccocveviviiiiiieiie e, E-9
5. Pressure to Withdraw Application...........c.cccceevvvevieiiecneenne. E-11
6. Apparent Eligibility for Relief ..., E-11

See also United States v. Lopez-Velasquez, 629 F.3d 894, 896-97 (9th Cir.
2010) (en banc) (explaining the court has repeatedly held that an 1J’s failure to
advise the alien of apparent eligibility for relief violates due process and can serve
as the basis for a collateral attack to a deportation order).

7. Explanation of Procedures..........ccocovevievieiiiiiienee e E-11
8. Exclusion of Evidence or Testimony..........cccoccvevvevieeiininnns E-12
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9. Exclusionary Rule and Admission of Evidence ................... E-13

Martinez-Medina v. Holder, 616 F.3d 1011, 1015 (9th Cir. 2010) (mandate
pending) (“Generally, the exclusionary rule does not apply in civil deportation
proceedings to evidence obtained in violation of the Fourth Amendment. An
exception to this rule exists where the Fourth Amendment violation is egregious.”
(citations omitted)).

10. Notice of Classified EVIAENCE........ueweeeeeeeeeean, E-14
11. Right to Confront and Cross-Examine Witnesses................. E-14
12.  Production Of DOCUMENTS .....ovveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee E-15

See also Dent v. Holder, 627 F.3d 365, 374 (9th Cir. 2010) (mandate
pending) (concluding petitioner was denied the opportunity to fully and fairly
litigate his removal and claim of defensive citizenship where government failed to
provide petitioner with documents contained in his Alien File that could have
established he was in fact a naturalized United States citizen).

13.  New Country of Deportation ...........ccccoevvrieeieenensiensneaenen, E-16
14, Right to Translation .........ccccoceviiiiniieie e E-16

See also United States v. Ramos, 623 F.3d 672, 680 (9th Cir. 2010) (due
process violated where petitioner did not receive a competent Spanish language
translation of this right to appeal, but ultimately concluding that he failed to
establish prejudice where he was not eligible for relief).

15.  Administrative NOtice Of FACES ......vvveeeeeeeeeeeeeeeeeee, E-17
16.  RIght 1o CoUNSEL.......coocovveiiie e E-17

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1014-15 (9th
Cir. 2010) (concluding no due process violation where petitioner was advised of
right to counsel).

See also United States v. Ramos, 623 F.3d 672, 682-83 (9th Cir. 2010)
(concluding “that Ramos’s waiver of counsel was invalid and a violation of his due
process right to counsel”).

17. Ineffective Assistance of Counsel..........eeeeeeeeiiiiieiieeeaen. E-18
18.  Waiver of Appeal.......cccooviiiiiiiie e E-20

See also United States v. Ramos, 623 F.3d 672, 680-81 (9th Cir. 2010)
(waiver of appeal was not considered or intelligent and was thus invalid).
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19. Rightto File Brief ..., E-21

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1013-14 (9th
Cir. 2010) (no due process violation where BIA refused to accept untimely brief
where it was petitioner’s own fault that the brief was untimely and notice of appeal
contained coherent argument).

20.  Consideration of Evidence by Agency ........cccccevvvevveiveinnenn, E-22
21. Notice of Evidentiary Requirements..........cccccceevveveeivennnnnn, E-22
22, INtervening LaW .......ccoovvviieiiiecec e E-22
23.  Sua Sponte Credibility Determinations ...........c.cccceeeveviveennenn E-22
24, DEENTION ....cviiiieii et E-23
25. Duty to Probe All Relevant Facts ...........cccoocvevveiininiinennenn E-24

The mandate has issued in Zetino v. Holder, 622 F.3d 1007, 1014-15 (9th
Cir. 2010) (rejecting petitioner’s contention that 1J violated due process by failing
to develop a factually complete record or advise him of right to counsel, where |J
clearly did both).

See also Dent v. Holder, 627 F.3d 365, 373-74 (9th Cir. 2010) (mandate
pending) (“When the alien appears pro se, it is the 1J’s duty to fully develop the
record. Because aliens appearing pro se often lack the legal knowledge to navigate
their way successfully through the morass of immigration law, and because their
failure to do so successfully might result in their expulsion from this country, it is
critical that the 1J scrupulously and conscientiously probe into, inquire of, and
explore for all the relevant facts.” (internal citations and quotation marks omitted)).

26. Reasoned Explanation (new section)

“Due process and this court’s precedent require a minimum degree of clarity
in dispositive reasoning and in the treatment of a properly raised argument.” She v.
Holder, 629 F.3d 958, 963 (9th Cir. 2010). In She, although the BIA surmised that
the 1J made a finding of firm resettlement, the 1J actually did not. As such, the
court could not “confidently infer the reasoning behind the 13’s conclusion” of firm
resettlement and remanded the case to the BIA for clarification. 1d. at 963-64.

F. Due Process Challenges to Certain Procedures and Statutory
PPOVISIONS ...ttt e E-24
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1. Summary Affirmance........cccccovviiie i E-24

Tijani v. Holder, 598 F.3d 647, 649 n.1 (9th Cir. 2010), withdrawn and
superseded on denial of rehearing by Tijani v. Holder, 628 F.3d 1071, 1074 n.1
(9th Cir. 2010) (“This court has held that streamlining does not violate an alien’s
due process rights.”).

2. Reinstated Removal Proceedings..........ccocevvvevveiveiiieeninennn, E-25

3. HIRTRA oo E-25

4, Adjustment of StatusS..........ccccveviiiieiie e, E-26

1.  MISCELLANEOUS CONSTITUTIONAL ISSUES.........ccccooviiininiinnnnn E-26
A.  Equal Protection Generally ..........cccoooveiiiiiiiiiiieiie e E-26
1. NACARA ...ttt nre s E-27

2. Voluntary Departure .........ccoceeeeieeneesie e esieesee e, E-27

3. 8 C.F.R.81003.44 ...ttt E-28

4, 8 U.S.C. 81182 WaAIVEN ......ceevieeiecii e E-28

5. Availability of Discretionary Relief ..........c.cccevvveviiinnnnnnn, E-28

6. Federal First Offender ACt........cccovve i, E-29

Nunez-Reyes v. Holder, 602 F.3d 1102, 1104 (9th Cir. 2010) (per curiam),
rehearing en banc granted by, Nunez-Reyes v. Holder, No. 05-74350, --- F.3d ---
2010 WL 3816719 (9th Cir. Sep. 24, 2010) (order). The three-judge panel opinion
reported at 602 F.3d 1102 shall not be cited as precedent. See Nunez-Reyes, 2010
WL 3816719 at *1.

7. 8 U.S.C. 8§1101(a)(48)(A) (new section)

Where a juvenile offender is charged and convicted as an adult under state
law, the offender has a “conviction” for purposes of 8 U.S.C. § 1101(a)(48)(A).
See Rangel-Zuazo v. Holder, No. 07-72316, --- F.3d ---, 2011 WL 285214, at *1
(9th Cir. Jan. 31, 2011) (per curiam) (mandate pending). It does not violate equal
protection “to treat differently offenders who have reached eighteen years of age
before conviction or adjudication from those who have not reached eighteen years
of age before conviction or adjudication.” Id. at *2.
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B.  Suspension Clause

C.  Free Exercise Clause of the First Amendment and the Religious
Freedom Restoration ACt ........cccovveeiiiiiiee e
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ATTORNEY FEES AND RECOVERABLE EXPENSES UNDER THE
EQUAL ACCESS TO JUSTICE ACT (“EAJA”)

I THE STATUTE ..ottt et F-1
I CASELAW ..ottt ettt s te e ae e re e e e F-2
A, Filing DeadliNg.......c.ooiiiee s F-2
B Prevailing Party ........ccccooiveiiiiie e F-3
C.  Position of the United StatesS..........ccovvvvvieiieiiiiie e F-4
D Substantial JUStIfICAtION............ccccoveeiieiiec e F-4
E.  ENNANCEA FEES......oi ot F-6
[1l.  COURT PROCEDURES........ccoiii ittt F-6

The court annually posts a Notice regarding the statutory maximum rates
under EAJA. The most recent notice is available at:

e http://www.ca9.uscourts.gov/content/view.php?pk _id=0000000039

The Notice currently states:

Pursuant to the Equal Access to Justice Act (“EAJA”), 28
U.S.C. § 2412 (d)(2)(A), Thangaraja v. Gonzales, 428 F.3d 870, 876-
77 (9th Cir. 2005), and Ninth Circuit Rule 39-1.6, the applicable
statutory maximum hourly rates under EAJA, adjusted for increases in
the cost of living, are as follows:

For work performed in:
2010: $175.06
2009: $172.24
2008: $172.85
2007: $166.46
2006: $161.85

2005: $156.79
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2004: $151.65
2003: $147.72
2002: $144.43
2001: $142.18
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