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Zhidong Zhu, a native and citizen of China, petitions for review of the Board

of Immigration Appeals’ (“BIA”) order summarily dismissing his appeal from an

immigration judge’s (“IJ”) decision denying his motion to reopen removal

proceedings conducted in absentia.  Our jurisdiction is governed by
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8 U.S.C. § 1252.  Reviewing for abuse of discretion, Perez v. Mukasey, 516 F.3d

770, 773 (9th Cir. 2008), we deny in part and dismiss in part the petition for

review.

The IJ did not abuse his discretion in denying Zhu’s motion to reopen

because written notice of the hearing was mailed to Zhu and to his counsel of

record, and the motion was untimely filed three years after the issuance of the

April 13, 2004, in absentia order.  See 8 C.F.R. § 1003.23(b)(4)(ii).

The IJ also did not abuse his discretion in determining the evidence of

religious persecution was insufficient to establish a showing of changed country

conditions in China, see 8 C.F.R. § 1003.23(b)(4)(i), and that evidence of

smugglers’ threats was insufficient to establish prima facie eligibility for asylum,

withholding of removal, and relief under the Convention Against Torture, see

Mendez-Gutierrez v. Gonzales, 444 F.3d 1168, 1171 (9th Cir. 2006) (prima facie

eligibility is established “where the evidence reveals a reasonable likelihood that

the statutory requirements for relief have been satisfied”).  

We lack jurisdiction to consider Zhu’s contention that the IJ incorrectly

determined that Zhu was removable as charged because Zhu failed to exhaust this

contention before the BIA.  See Barron v. Ashcroft, 358 F.3d 674, 678 (9th Cir.

2004) (generally requiring exhaustion of claims before the BIA). 
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We lack jurisdiction to review Zhu’s contention that the IJ should have

invoked his sua sponte authority to reopen his proceedings.  See Ekimian v. INS,

303 F.3d 1153, 1159 (9th Cir. 2002).

PETITION FOR REVIEW DENIED in part; DISMISSED in part.


