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Before: ALARCÓN, LEAVY, and GRABER, Circuit Judges. 

California state prisoner Keith A. Somers appeals from the district court’s

judgment denying his 28 U.S.C. § 2254 habeas petition.  We have jurisdiction

under 28 U.S.C. § 2253, and we vacate and remand.
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Somers contends that the Board of Prison Terms’s 2002 (the “Board”)

decision to deny him parole was not supported by “some evidence” and therefore

violated his due process rights.  However, the record reflects that the district court

confined its review of the state court decision affirming the Board’s denial of

parole to whether the decision was supported solely by the commitment offense. 

Because the district court did not have the benefit of this court’s recent en banc

opinion, Hayward v. Marshall, 603 F.3d 546, 562 (9th Cir. 2010), we vacate and

remand for further proceedings consistent with that decision. 

The parties should bear their own costs on appeal.

VACATED and REMANDED.  


