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Respondent-Appellant John Marshall (“the Warden”) appeals the district

court’s order granting Petitioner-Appellee Randall Cowans immediate release from
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The Warden does not appeal the district court’s grant of Cowans’s petition1

for a writ of habeas corpus.  

prison without serving a period of parole.   We have jurisdiction pursuant to 281

U.S.C. § 2253 and we affirm.

The district court did not abuse its discretion when it ordered Cowans’s

immediate release without serving a period of parole.  “Federal courts have the

latitude to resolve a habeas petition ‘as law and justice require.’”  Pirtle v. Cal. Bd.

of Prison Terms, — F.3d —, 2010 WL 2732888, at *8 (9th Cir. July 12, 2010)

(quoting 28 U.S.C. § 2243).  “Ordering the release of a prisoner is well within the

range of remedies available to federal habeas courts.  ‘Habeas lies to enforce the

right of personal liberty; when that right is denied and a person confined, the

federal court has the power to release him.’”  Id. (quoting Fay v. Noia, 372 U.S.

391, 430-31 (1963), overruled on other grounds by Wainwright v. Sykes, 433 U.S.

72 (1977)).  Moreover, we have approved the practice of crediting unlawful time

spent in custody against a prisoner’s period of parole supervision.  See McQuillion

v. Duncan, 342 F.3d 1012, 1015 (9th Cir. 2003).  Here, the district court granted

Cowans’s habeas petition because Cowans had been unlawfully denied parole in

2001 and 2003.  The California Board of Prison Terms failed to comply with

district court’s order to hold a hearing within 30 days of judgment to set Cowans’s



release date.  The district court acted well within its discretion when it then ordered

Cowans’s immediate release. 

AFFIRMED.


