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California state prisoner Ronald Hurst appeals pro se from the district

court’s judgment denying his 28 U.S.C. § 2254 habeas petition.  We have

jurisdiction under 28 U.S.C. § 2253, and we affirm.
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Hurst contends that his upper-term sentence violates his rights under the

Sixth and Fourteenth Amendments because it was based on aggravating facts that

were not found by a jury beyond a resonable doubt.  He further contends that the

district court erred by failing to rule on this claim.

The California Court of Appeal’s determination that Hurst’s upper-term

sentence is constitutional because it is based on the fact of his prior criminal

convictions was not contrary to, or an unreasonable application of, clearly

established federal law as determined by the Supreme Court.  See 28 U.S.C.

§ 2254(d)(1); Apprendi v. New Jersey, 530 U.S. 466, 490 (2000).  Hurst’s

contention that the district court failed to rule on this claim is belied by the record.

We construe Hurst’s additional arguments as a motion to expand the

certificate of appealability.  So construed, the motion is denied.  See 9th Cir. R. 

22-1(e); Hiivala v. Wood, 195 F.3d 1098, 1104-05 (9th Cir. 1999) (per curiam). 

AFFIRMED.


