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California state prisoner Tyrone F. Swain appeals from the district court’s

judgment dismissing his 28 U.S.C. § 2254 habeas petition.  We have

jurisdiction under 28 U.S.C. § 2253, and we reverse and remand.
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Swain contends the district court erred by dismissing the majority of the

claims in his habeas petition as time-barred under the Antiterrorism and Effective

Death Penalty Act of 1996 (“AEDPA”).  The state concedes the petition was

timely.  Because we agree the petition was timely, we reverse and remand for the

district court to consider on the merits those claims dismissed as untimely.  See

Burton v. Stewart, 549 U.S. 147, 156-57 (2007) (per curiam) (the AEDPA

limitations period begins to run when the conviction and sentence become final).

Swain also argues that his conviction violated the Double Jeopardy Clause. 

In light of the remand, we decline to expand the certificate of appealability

(“COA”) to reach this issue.  The denial is without prejudice to Swain’s right to

move for a COA as to this claim in any future appeal.  See 9th Cir. R. 22-1(e).  

REVERSED and REMANDED.


