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The panel unanimously concludes this case is suitable for decision    **

without oral argument.  See Fed. R. App. P. 34(a)(2).
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Appeal from the United States District Court

for the Central District of California

Andrew J. Wistrich, Magistrate Judge, Presiding

Submitted December 8, 2011**  

Pasadena, California

Before: NOONAN, GOULD, and IKUTA, Circuit Judges.

Sei Kim appeals the district court’s award of $500 for a single transaction of

false patent marking by Cyclone USA under 35 U.S.C § 292. On September 16,

2011, Congress amended 35 U.S.C. § 292 and made the amendments retroactive on

pending cases. Leahy-Smith America Invents Act, Pub. L. No. 112-29, § 16(b)(4),

125 Stat. 329 (2011). The penalty under the amended § 292(a) is no longer

available to a private party such as Sei Kim. Instead, § 292(b) now grants Sei Kim

the right to recover damages to compensate for competitive injury due to the false

patent marking. We VACATE and REMAND for a calculation of Cyclone USA’s

liabilities under the amended statute.


