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Before: FERNANDEZ, TASHIMA, and WARDLAW, Circuit Judges.

Wanija Prabachandra Mahindrathan, a native and citizen of Sri Lanka,

petitions for review of the Board of Immigration Appeals (“BIA”) order denying

his motion to reopen removal proceedings.  We have jurisdiction under 8 U.S.C.
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§ 1252.  We review for abuse of discretion the BIA’s denial of a motion to reopen,

Najmabadi v. Holder, 597 F.3d 983, 986 (9th Cir. 2010), and we deny the petition

for review.

The BIA did not abuse its discretion in denying Mahindrathan’s untimely

motion to reopen because Mahindrathan failed to present material evidence of

changed circumstances in Sri Lanka to qualify for the regulatory exception to the

time limitation for filing a motion to reopen.  See 8 C.F.R. § 1003.2(c), Najmabadi,

597 F.3d at 988-89 (evidence of changed circumstances must be qualitatively

different from what could have been presented at prior hearing); Malty v. Ashcroft,

381 F.3d 942, 945 (9th Cir. 2004) (“the critical question is . . . whether

circumstances have changed sufficiently that a petitioner who previously did not

have a legitimate claim for asylum now has a well-founded fear of future

persecution.”).

We reject Mahindrathan’s contention that the BIA’s recent decision on the

merits constitutes a “material change,” because contrary to his assertions, the

agency denied his claims both on credibility and on the merits.  

Finally, we reject Mahindrathan’s request for en banc review of the BIA’s

failure to reopen the case on its own motion. 

PETITION FOR REVIEW DENIED.


