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Petitioners William and Elizabeth Foote appeal from the tax court’s
summary judgment in favor of the Commissioner. The tax court held that the
Footes were not entitled to an award of administrative costs and litigation expenses
incurred during their audit and deficiency proceedings. We have jurisdiction under
26 U.S.C. § 7482(a)(1). We affirm.
The Footes were subject to auditing and deficiency proceedings from 1996
to 2011. The five actions against them were ultimately resolved through
stipulations entered by the tax court, none of which referenced administrative or
litigation costs. The Footes did not file a motion seeking an award of costs under
26 U.S.C. § 7430, nor did they move to vacate the decisions. See 26 C.F.R.
§ 301.7430-2(b)(2); Tax Court Rules 230-33.
As the Footes did not properly petition the tax court for administrative and
litigation costs before the stipulated decisions became final, their current action for
costs is barred by res judicata. See Gustafson v. Comm’r, 97 T.C. 85, 93 (1991);
see also W. Radio Servs. Co. v. Glickman, 123 F.3d 1189, 1192 (9th Cir. 1997)
(listing the requirements for res judicata to apply). The Footes’ request to the
Internal Revenue Service for administrative costs is immaterial, because a
prevailing taxpayer may only recover costs from the IRS if “[t]he underlying
substantive issues . . . are not, and have never been, before any court of the United
2

States.” § 301.7430-2(b)(1)(i). Here, the Footes’ liability was determined by the
tax court by way of stipulation. As such, any request for costs made to the IRS
was procedurally improper.
AFFIRMED.
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