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This 1s a dispute between two insurers that issued policies covering claims

against an Arizona physician, Dr. Anthony Schwartz. Plaintiff-Appellant Admiral
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Insurance Company (“Admiral”) appeals from the district court’s order awarding
summary judgment to Defendant-Appellee Community Insurance Group SPC
Limited (“CIG”). Admiral also appeals from the district court’s subsequent award
of attorneys’ fees and costs to CIG. Our appellate jurisdiction over these
consolidated appeals rests on 28 U.S.C. § 1291, and we AFFIRM.

Admiral’s policy covered only Dr. Schwartz, and CIG’s policy covered all
employees of the clinic where he worked. Each policy contained an “other
insurance” provision addressing the circumstances in which other policies would
render it excess as opposed to primary. Admiral filed this action seeking
contribution from CIG claiming that under Arizona law, the two “other insurance”
provisions were mutually repugnant and thus both policies became co-primary.
See Fremont Indem. Co. v. New England Reinsurance Co., 815 P.2d 403, 405
(Ariz. 1991) (in banc) (““Arizona follows the general rule of prorating the risk
between contradictory ‘other insurance’ provisions.”) (citation omitted).

1. The district court correctly recognized that the two provisions are not the
same. While both provide their respective policies are deemed to be excess if there
1s other insurance, the Admiral policy contains a further proviso that its excess
coverage provision does not apply if the other insurance is written to provide

excess coverage. The policies do not conflict. Because the CIG policy is excess,



the further proviso in Admiral’s policy means Admiral’s is not. The district court
correctly held that Admiral’s policy is primary. We affirm its award of summary
judgment to CIG.

2. Admiral appeals the district court’s award to CIG of attorneys’ fees under
A.R.S. § 12-341.01(A), non-taxable costs under A.R.S. § 12-341, and taxable
costs. The district court carefully weighed the relevant factors under Arizona law.
See Associated Indem. Corp. v. Warner, 694 P.2d 1181, 1184 (Ariz. 1985) (in
banc). The record reflects the district court reviewed the objections presented to it
and made appropriate adjustments. There was no abuse of discretion.

AFFIRMED.



