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Before:    LEAVY, M. SMITH, and CHRISTEN, Circuit Judges. 

 

Jason Sinagwana Nsinano, a native and citizen of Namibia, petitions pro se 

for review of the Board of Immigration Appeals’ (“BIA”) order dismissing his 

appeal from an immigration judge’s decision denying his application for asylum 

and withholding of removal (No. 16-72013), of the BIA’s order dismissing his 
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  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 
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appeal from an immigration judge’s decision denying his application for relief 

under the Convention Against Torture (“CAT”) and his motion to reconsider     

(No. 16-72993), and of the BIA’s two orders denying his motions to reopen 

removal proceedings (Nos. 16-73977 and 17-70854).  Our jurisdiction is governed 

by 8 U.S.C. § 1252.  We review for substantial evidence the agency’s factual 

findings.  Silaya v. Mukasey, 524 F.3d 1066, 1070 (9th Cir. 2008).  In this 

consolidated appeal, we deny Nsinano’s petition as to his CAT claim        

(No. 16-72993), grant his petition as his asylum and withholding of removal claims 

(No. 16-72013), and we dismiss the petitions as to Nsinano’s remaining claims 

(Nos. 16-72993, 16-73977, and 17-70854). 

In petition No. 16-72993, as to CAT relief, substantial evidence supports the 

agency’s denial because Nsinano failed to establish it is more likely than not he 

would be tortured by or with the consent or acquiescence of the government if 

returned to Namibia.  See id. at 1073. 

In petition No. 16-72013, we lack jurisdiction to review the contentions that 

Nsinano raises for the first time in his opening brief as to due process.  See Barron 

v. Ashcroft, 358 F.3d 674, 677-78 (9th Cir. 2004) (petitioner must exhaust claim in 

administrative proceedings below).  As to Nsinano’s asylum and withholding of 

removal claims, substantial evidence does not support the agency’s finding that the 

harm Nsinano experienced did not rise to the level of persecution.  See Guo v. 
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Ashcroft, 361 F.3d 1194, 1202-03 (9th Cir. 2004); Chand v. INS, 222 F.3d 1066, 

1073-75 (9th Cir. 2000) (record compelled finding of persecution where petitioner 

suffered multiple incidents of physical harm and other kinds of hardship over a 

period of years).  Thus, we grant the petition for review as to Nsinano’s asylum 

and withholding of removal claims, and remand to the agency for further 

proceedings consistent with this disposition.  See INS v. Ventura, 537 U.S. 12, 16-

18 (2002) (per curiam). 

In light of our grant and remand of Nsinano’s petition as to his asylum and 

withholding of removal claims, we dismiss Nsinano’s challenge to the BIA’s 

denial of his motion to reconsider (No. 16-72993), and the BIA’s denial of his 

motions to reopen (Nos. 16-73977 and 17-70854), because there is no final order 

of removal.   

All pending motions are denied as unnecessary. 

Each party shall bear its own costs for these petitions for review. 

NO. 16-72013: PETITION FOR REVIEW DISMISSED in part; 

GRANTED in part; REMANDED. 

NO. 16-72993: PETITION FOR REVIEW DENIED in part; 

DISMISSED in part. 

NO. 16-73977: PETITION FOR REVIEW DISMISSED. 

NO. 17-70854: PETITION FOR REVIEW DISMISSED. 


