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After being named as a defendant in a putative class action, Nationwide
Biweekly Administration, Inc. (“NBA”) filed a third-party complaint against BMO
Harris Bank (“BMQO”), alleging that any potential harm to the putative class was
caused by BMO’s breach of a contract with NBA. BMO in turn sought to enforce
an arbitration clause in its contract with NBA. The district court granted BMO’s
motion to compel arbitration and dismissed the third-party complaint. We have
jurisdiction over NBA’s timely appeal pursuant to 9 U.S.C. § 16 and affirm.

1. Arbitration agreements are “valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C.
§ 2. NBA argued that the arbitration provision in its agreement with BMO was
invalid because it (1) prohibited the parties from bringing class or representative
actions against each other and (2) also included a “blow provision,” mandating that

“if a court decides that this paragraph’s prohibition of class or representative actions
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and/or consolidation is invalid or unenforceable, then the entirety of this arbitration
provision will be null and void.”

The district court correctly rejected these arguments. The “blow provision”
only applies if a court finds that “this paragraph’s prohibition of class or
representative actions” (emphasis added) is invalid. No court has done so; indeed,
albeit in different contexts, the Supreme Court has repeatedly rejected arguments
that class action waivers are invalid. See generally AT&T Mobility LLC .
Concepcion, 563 U.S. 333 (2011) (holding that the Federal Arbitration Act
preempted a state court rule against class action waivers); Epic Sys. Corp. v. Lewis,
138 S. Ct. 1612 (2018) (finding that the National Labor Relations Act does not
invalidate class action waivers in labor agreements with arbitration provisions).
Moreover, the arbitration clause in the NBA-BMO agreement provides only that the
parties will not bring class action or representative claims against each other.
NBA'’s third-party complaint against BMO, although filed in a case initiated by the
filing of a putative class complaint, is not itself a class or representative action.
There was thus no warrant for the district court in this case to consider the
enforceability of the class action waiver.

2. NBA also argues that arbitration would abridge its “right” to file a third-
party complaint under Federal Rule of Civil Procedure 14(a). Because this argument

was not raised below, we decline to consider it. See Hillis v. Heineman, 626 F.3d



1014, 1019 (9th Cir. 2010).

AFFIRMED.



