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Julian Madero-Diaz, a citizen of Mexico, appeals his conviction, following a
bench trial, for illegal reentry after deportation in violation of 8 U.S.C. § 1326. We
have jurisdiction under 28 U.S.C. § 1291, and we affirm.

“We review questions regarding the constitutionality of a statute de novo.”
See United States v. Bynum, 327 F.3d 986, 990 (9th Cir. 2003).

Madero sets forth an equal protection challenge under the Fifth
Amendment’s Due Process Clause to 8 U.S.C. § 1326 in light of Sessions v.
Morales-Santana, — U.S. — , 137 S. Ct. 1678 (2017). Madero’s challenge is
purely facial; he does not claim that either of his parents were United States
citizens or that he was denied derivative citizenship due to the gender-based
distinction held invalid in Morales-Santana.

In Morales-Santana, the Supreme Court held that “[t]he gender-based
distinction infecting §§ 1401(a)(7) and 1409(a) and (c) . . . violates the equal
protection principle” implicit in the Fifth Amendment’s Due Process Clause.
Morales-Santana, 137 S. Ct. at 1700-01. Rather than striking the entire statute, the
Supreme Court struck down only the one-year physical-presence exception for
unwed U.S.-citizen mothers and held that, going forward, § 1401(a)(7)’s five-year
requirement for unwed U.S.-citizen fathers “should apply, prospectively, to
children born to unwed U.S.-citizen mothers.” /d. at 1701. In removing the

exception for unwed mothers, the Supreme Court chose the course that it believed



Congress would have taken in amending the statute. See id. at 1700-01. Madero’s
facial equal protection challenge rests solely upon the gender-based distinction in
§§ 1401(a)(7) and 1409(a) and (c) held invalid by Morales-Santana.

Pursuant to the severability clause in the Immigration and Nationality Act
(“INA”), the remainder of §§ 1401 and 1409, which provides other methods for
determining citizenship and for imposing penalties for illegal entry into the United
States, was not affected or declared unconstitutional by Morales-Santana. See 8
U.S.C. § 1101 note (“If any provision of this title . . . is held invalid, the remainder
of the title . . . shall not be affected thereby.”); see also I.N.S. v. Chadha, 462 U.S.
919, 931-32 (1993) (declaring the veto clause of 8 U.S.C. § 1254(c)(2)
unconstitutional, but holding that the severability clause in 8 U.S.C. § 1101
“plainly authorized the presumption” that the remainder of the INA stands). Thus,
Madero was not “convicted under a law classifying on an impermissible basis.” Cf.
Morales-Santana, 137 S. Ct. at 1699 n.24.

Our rejection of Madero’s constitutional challenge is consistent with district
court decisions addressing this claim. See United States v. Valdivia-Munoz, No. 18-
mj-20433-RNB-H-1, 2018 WL 5311742 (S.D. Cal. Oct. 26, 2018); United States v.
Ayun-Flores, No. 16¢cr1115-BEN, 2017 WL 4391701 (Oct. 2, 2017); United States
v. Hernandez-Gamez, No. 17cr917-BEN, 2017 WL 4125079 (S.D. Cal. Sept. 18,

2017).



AFFIRMED.



