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Lyle Gilbert appeals the district court’s order dismissing his petition for writ of

habeas corpus. We have jurisdiction under 28 U.S.C. §§ 1291, 2253. We review the
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district court’s order de novo. Gonzalez v. Duncan, 551 F.3d 875, 879 (9th Cir. 2008).
We affirm.

Gilbert was convicted of two counts of sexual penetration of a child ten years
of age or younger for molesting his daughter on two occasions. Gilbert’s wife and
daughter testified against him at trial, and his confession to police was played for the
jury. Gilbert’s counsel called an expert on false confessions and extensively
cross-examined Gilbert’s daughter and wife, pointing out their possible reasons to lie.

Gilbert argues that his trial counsel was constitutionally ineffective for failing
to call an expert witness to testify “that Savanna was either lying or believed an
untruth.” An ineffective assistance of counsel claim involves a two-prong inquiry.
“First, the defendant must show that counsel’s performance was deficient.” Strickland
v. Washington, 466 U.S. 668, 687 (1984). “Second, the defendant must show that the
deficient performance prejudiced the defense.” Id. Gilbert’s counsel did not perform
deficiently. There was no evidence to suggest that Savanna’s memories were false or
implanted, and failure to call an expert 1s not deficient where there is no evidence to
support a defense. See Wilson v. Henry, 185 F.3d 986, 990 (9th Cir. 1999).
Furthermore, counsel’s strategic decision to impeach Savanna’s testimony by
cross-examining her about her motivations to lie was reasonable in light of the

evidence available to support that theory.



We decline to expand the certificate of appealability to address the two
uncertified claims Gilbert raises. Mardesich v. Cate, 668 F.3d 1164, 1169 n.4 (9th
Cir. 2012).

AFFIRMED.



