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Israel de Jesus Climaco, a native and citizen of El Salvador, petitions for 

review of the Board of Immigration Appeals’ (“BIA”) denial of his motion to 
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reopen.  Climaco sought to reopen removal proceedings to reapply for cancellation 

of removal after the expungement of his 1996 conviction for the offense of “offer 

to sell marijuana” under California Health & Safety Code (“CHSC”) section 

11360(a).  As the parties are familiar with the facts, we do not recount them here.  

We deny the petition for review. 

1.  Climaco argues that the BIA’s decision violated his due process rights, 

which “is a purely legal issue [that] is reviewed de novo.”  Hamazaspyan v. 

Holder, 590 F.3d 744, 747 (9th Cir. 2009) (citation omitted).  Climaco contends 

that the BIA failed to clearly indicate whether it denied his motion to reopen as 

untimely, on the merits, or on both grounds.  However, this court can discern that 

the BIA denied Climaco’s motion as both untimely and on the merits, and the BIA 

provided sufficient explanation for each ground.  See Delgado v. Holder, 648 F.3d 

1095, 1107 (9th Cir. 2011) (en banc) (stating that “[d]ue process and this court’s 

precedent require a minimum degree of clarity in dispositive reasoning and in the 

treatment of a properly raised argument” (citation omitted)).  Thus, the BIA’s 

decision did not violate Climaco’s due process rights. 

2.  Climaco also argues that the BIA erred in determining that his expunged 

conviction for offering to sell marijuana under CHSC section 11360(a) was not 

eligible for Federal First Offender Act (“FFOA”) treatment.  “We review de novo 

the BIA’s determination ‘that a controlled substance conviction precludes 
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immigration relief as a matter of law.’”  Nunez-Reyes v. Holder, 646 F.3d 684, 688 

(9th Cir. 2011) (en banc) (citation omitted).   

At the time of Climaco’s offer-to-sell-marijuana conviction, the law in this 

circuit provided that, based on the FFOA, an expunged state conviction does not 

constitute a “conviction” for immigration purposes if it was a first-time offense for 

simple possession of drugs, or an equivalent or lesser offense such as possession of 

drug paraphernalia.  See Ramirez-Altamirano v. Holder, 563 F.3d 800, 812 (9th 

Cir. 2009), overruled prospectively by Nunez-Reyes, 646 F.3d at 690; Lujan-

Armendariz v. INS, 222 F.3d 728, 749 (9th Cir. 2000), overruled prospectively by 

Nunez-Reyes, 646 F.3d at 690. 

The BIA properly determined that Climaco’s offer-to-sell-marijuana 

conviction is not a lesser offense than simple possession, and therefore his 

conviction was not subject to FFOA treatment.  See Nunez-Reyes, 646 F.3d at 695 

(holding that a conviction for “[b]eing under the influence is not a lesser offense to 

simple possession because it arguably is more serious than mere possession” and is 

“qualitatively different from any federal conviction for which FFOA treatment 

would be available” since it “is not a possession crime at all”). 

PETITION FOR REVIEW DENIED. 


