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Yinkang Zhang, a native and citizen of China, petitions pro se for review of
the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal from an
immigration judge’s decision denying his application for asylum, withholding of
removal, and relief under the Convention Against Torture (“CAT”). Our

jurisdiction is governed by 8 U.S.C. § 1252. We review for substantial evidence
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the agency’s factual findings and review de novo questions of law. Brezilien v.
Holder, 569 F.3d 403, 411 (9th Cir. 2009). We dismiss in part, deny in part, and
grant in part the petition for review, and we remand.

We lack jurisdiction to consider Zhang’s contentions as to an imputed or
actual political opinion because he failed to raise them before the agency. See
Barron v. Ashcroft, 358 F.3d 674, 677-78 (9th Cir. 2004) (court lacks jurisdiction
to review claims not presented to the agency).

The record does not compel the conclusion that Zhang applied for asylum
within a reasonable period of any extraordinary circumstances as to excuse the
untimely filing of his asylum application. See 8 C.F.R. § 1208.4(a)(5); Husyev v.
Mukasey, 528 F.3d 1172, 1181-82 (9th Cir. 2008) (364-day delay in filing after
cessation of extraordinary circumstances was not reasonable).

Substantial evidence supports the agency’s denial of CAT relief because
Zhang failed to show it is more likely than not he will be tortured by or with the
consent or acquiescence of the government if returned to China. See Aden v.
Holder, 589 F.3d 1040, 1047 (9th Cir. 2009).

As to withholding of removal, the BIA determined that Zhang failed to
establish past harm rising to the level of persecution on account of his Christian
religion. In doing so, the BIA erred by making factual findings in the first instance

regarding whether his past harm constituted a “significant deprivation” of his

2 16-72797



rights, practices, or day-to-day life. See Vitug v. Holder, 723 F.3d 1056, 1063-64
(9th Cir. 2013) (BIA erred in making factual findings about past events in the first
instance). Thus, we grant the petition for review and remand Zhang’s withholding
of removal claim to the agency for further proceedings consistent with this
disposition. See INS v. Ventura, 537 U.S. 12, 16-18 (2002) (per curiam).
The government shall bear the costs for this petition for review.
PETITION FOR REVIEW DISMISSED in part; DENIED in part;

GRANTED in part; REMANDED.
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