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Zaiyu Zhang, a native and citizen of China, petitions for review of the Board 

of Immigration Appeals’ (“BIA”) order denying his motion to reopen removal 

proceedings.  We have jurisdiction under 8 U.S.C. § 1252.  We review for abuse of 

discretion the BIA’s denial of a motion to reopen.  Najmabadi v. Holder, 597 F.3d 
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983, 986 (9th Cir. 2010).  We deny the petition for review. 

The BIA did not abuse its discretion in denying Zhang’s untimely motion to 

reopen based on ineffective assistance of counsel where he failed to demonstrate 

he acted with the due diligence required for equitable tolling.  See 8 U.S.C. 

§ 1229a(c)(7)(C)(i); Singh v. Holder, 658 F.3d 879, 884 (9th Cir. 2011) (“To 

qualify for equitable tolling on account of ineffective assistance of counsel, a 

petitioner must demonstrate . . . due diligence in discovering counsel’s fraud or 

error . . . .”); Avagyan v. Holder, 646 F.3d 672, 679 (9th Cir. 2011) (listing factors 

relevant to the due diligence inquiry). 

We do not consider newly raised assertions of fact in the opening brief that 

were not part of the record before the agency.  See Fisher v. INS, 79 F.3d 955, 963-

64 (9th Cir. 1996) (en banc). 

The temporary stay of removal remains in place until issuance of the 

mandate.  

PETITION FOR REVIEW DENIED. 


