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Submitted March 9, 2022**  

Portland, Oregon

Before:  GRABER and BEA, Circuit Judges, and REISS,*** District Judge.   

Petitioner Darlene Sturdevant appeals the district court’s denial of her

petition for habeas corpus brought pursuant to 28 U.S.C.§ 2255.  Reviewing the

district court’s denial de novo, United States v. Chacon-Palomares, 208 F.3d 1157,

1158 (9th Cir. 2000), we affirm.  

1.  Petitioner, in her plea agreements, appears to have waived her right to

attack her sentence collaterally.  But even if she has not waived that right, her

challenge fails.  Petitioner’s argument regarding her career offender status is

foreclosed by binding precedent.  United States v. Crum, 934 F.3d 963, 964, 967

(9th Cir. 2019) (per curiam), holds that a conviction for delivery of

methamphetamine under Oregon Revised Statute section 475.890 qualifies as a

controlled substance offense for sentencing purposes.  

2.  Petitioner’s claim of ineffective assistance of counsel, therefore, fails as

well.  Her lawyer’s failure to raise an argument that was foreclosed by binding case
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law does not satisfy either prong of the test established by Strickland v.

Washington, 466 U.S. 668, 687 (1984).  See Rupe v. Wood, 93 F.3d 1434, 1445

(9th Cir. 1996) (noting that “the failure to take a futile action can never be deficient

performance”).

AFFIRMED
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