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petition for review of the Board of Immigration Appeals’ (BIA) order denying 

their fifth motion to reopen removal proceedings on account of ineffective 

assistance of counsel. Our jurisdiction is governed by 8 U.S.C. § 1252. We review 

the BIA’s denial of a motion to reopen under the abuse of discretion standard. See 

Avagyan v. Holder, 646 F.3d 672, 674 (9th Cir. 2011). We deny in part and dismiss 

in part the petition for review. 

The BIA did not abuse its discretion in denying Petitioners’ fifth motion to 

reopen as number-barred and untimely. See 8 U.S.C. § 1229a(c)(7)(A), 

(c)(7)(C)(i). The BIA did not err in concluding that Petitioners failed to establish 

the due diligence required to warrant equitable tolling of the motion’s deadlines. 

Avagyan, 646 F.3d at 679 (outlining factors relevant to the due diligence inquiry). 

Petitioners provided no explanation in their motion to reopen or on appeal as to 

what “reasonable steps” they took “to investigate the suspected fraud or error” on 

the part of their original counsel or what “reasonable efforts” they made “to pursue 

relief,” despite their alleged financial difficulties, between the 2006 order of 

removal and their 2021 motion to reopen. See id. Accordingly, Petitioners cannot 

demonstrate that the BIA’s conclusion that Petitioners should have raised their 

ineffective assistance of counsel claim earlier in the proceedings was “arbitrary, 

irrational, or contrary to law.” See Hernandez-Ortiz v. Garland, 32 F.4th 794, 800 
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(9th Cir. 2022).1  

Petitioners do not assert that the BIA committed “legal or constitutional 

error” in denying sua sponte reopening. We thus lack jurisdiction to review the 

BIA’s determination not to reopen proceedings sua sponte. See Bonilla v. Lynch, 

840 F.3d 575, 588 (9th Cir. 2016).2 

PETITION FOR REVIEW DENIED in part; DISMISSED in part. 

 
1  Because the untimeliness of the motion to reopen is dispositive, we need not 

reach Petitioners’ remaining arguments. To the extent that Petitioners argue that 

their family circumstances had changed, this argument is deemed abandoned. See 

Martinez-Serrano v. INS, 94 F.3d 1256, 1259 (9th Cir. 1996) (“Issues raised in a 

brief that are not supported by argument are deemed abandoned.”).  

2  The temporary stay of removal (Dkt. 12) remains in place until issuance of the 

mandate. 


