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Roberto Rios-Bautista appeals his conviction for misdemeanor attempted
illegal entry by an alien in violation of 8 U.S.C. § 1325(a)(1). We have jurisdiction
under 28 U.S.C. § 1291, and we affirm.

We need not decide whether the magistrate judge erred in admitting
evidence of Rios-Bautista’s prior apprehension and removal, because even if there
were an error, it would be harmless. As the magistrate judge concluded, “there was
overwhelming evidence against the defendant.” A border patrol agent testified that
he located Rios-Bautista in a sparsely populated area approximately 20 miles away
from the closest port of entry, and approximately one mile away from a gap in the
20-foot tall fence that runs across the U.S.-Mexico border. Rios-Bautista admitted
that he was not a U.S. citizen and that he had illegally crossed the border.
Therefore, in light of the circumstances of Rios-Bautista’s July 3 arrest, “it is more
probable than not that the erroneous admission of the [other act] evidence did not
affect” the verdict. United States v. Hill, 953 F.2d 452, 458 (9th Cir. 1991).

AFFIRMED.



