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 Rosalio Alejandro Gonzalez-Silva was convicted after a bench trial for 

improper attempted illegal entry by an alien into the United States in violation of 8 

U.S.C. § 1325(a). On appeal, he claims that the district court improperly admitted 
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his non-Mirandized statements to a border patrol agent and the contents of his 

Mexican voter ID card. We have jurisdiction under 28 U.S.C. § 1291. We affirm.  

 1.  The district court did not err in admitting Gonzalez-Silva’s statements 

because Gonzalez-Silva was not in custody for Miranda purposes when the 

statements were made. This court reviews de novo whether an individual was in 

Miranda custody. United States v. Kim, 292 F.3d 969, 973 (9th Cir. 2002). The 

general issue for decision is “whether a reasonable innocent person in such 

circumstances would conclude that after brief questioning he or she would not be 

free to leave.” United States v. Medina-Villa, 567 F.3d 507, 519 (9th Cir. 2009) 

(quoting United States v. Booth, 669 F.2d 1231, 1235 (9th Cir. 1981)).  

But there are situations “in which a person is detained by law enforcement 

officers, is not free to go, but is not ‘in custody’ for Miranda purposes.” United 

States v. Cabrera, 83 F.4th 729, 734 (9th Cir. 2023) (quoting United States v. Butler, 

249 F.3d 1094, 1098 (9th Cir. 2001)). If an apprehension is more like a Terry stop 

than a formal arrest, Miranda warnings are not required. Id. at 734–35. And when a 

border patrol agent has safety concerns or fears a suspect will attempt to flee, the 

agent may physically restrain the suspect without transforming a stop into Miranda 

custody. United States v. Guzman-Padilla, 573 F.3d 865, 884 (9th Cir. 2009); United 

States v. Galindo-Gallegos, 244 F.3d 728, 730, 732 (9th Cir. 2001). 

 Here, the circumstances justified the border agent’s restraint of Gonzalez-
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Silva, and the stop was not transformed into custody. It was dark, the agent was 

alone, and he reasonably believed that there were seven or eight other individuals 

traveling with Gonzalez-Silva. When the agent first stopped Gonzalez-Silva, he 

heard brush breaking around him, indicating that others were running through the 

brush nearby. The agent reasonably feared that he was outnumbered and took extra 

precautions to ensure his safety, including handcuffing Gonzalez-Silva before 

questioning him. See Guzman-Padilla, 573 F.3d at 884. Thus, Gonzalez-Silva was 

not in custody, and his non-Mirandized statements were properly admitted.  

 2. We need not decide whether the district court erred in permitting the 

agent to testify to the contents of Gonzalez-Silva’s voter ID card because any error 

was harmless. See United States v. Johnson, 875 F.3d 1265, 1278 (9th Cir. 2017) 

(noting that the standard of review for the admission of evidence under a hearsay 

exception is abuse of discretion). The border agent testified to Gonzalez-Silva’s 

name and date of birth as listed on the voter ID card. But a second agent testified 

that Gonzalez-Silva stated his name and date of birth during a Mirandized interview 

at the border patrol station. Because Gonzalez-Silva’s statements provide identical 

information as the voter ID card, any error in admitting them was harmless.    

 AFFIRMED. 


