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Defendant-Appellant David Lee Kennedy was arrested for attempting to
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steal a vehicle from a car dealership. When Kennedy was arrested, officers
recovered a loaded semi-automatic pistol from the driver’s seat where Kennedy
had been sitting. Kennedy pled guilty to being a felon in possession of a firearm,
in violation of 18 U.S.C. § 922(g)(1). He challenges on appeal the district court’s
application of a four-level enhancement under the United States Sentencing
Guidelines (“USSG”) § 2K2.1(b)(6)(B), which applies if the defendant “used or
possessed any firearm . . . in connection with another felony offense.” We have
jurisdiction under 28 U.S.C. § 1291, and we affirm.

The district court’s “application of the Sentencing Guidelines to the facts of
a given case should be reviewed for abuse of discretion.” United States v. Gasca-
Ruiz, 852 F.3d 1167, 1170 (9th Cir. 2017) (en banc). “A district court abuses its
discretion when it fails to apply the correct legal standard or bases its decision on
unreasonable findings of fact.” Briserio v. Henderson, 998 F.3d 1014, 1022 (9th
Cir. 2021) (cleaned up). The district court’s factual findings are reviewed for clear
error. United States v. Parlor, 2 F.4th 807, 811 (9th Cir. 2021).

To establish that a firearm was possessed “in connection with” an offense,
the government must show that “the firearm was possessed in a manner that
permits an inference that it facilitated or potentially facilitated—i.e., had some
potential emboldening role in—a defendant’s felonious conduct.” United States v.

Routon, 25 F.3d 815, 819 (9th Cir. 1994).
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The district court found that Kennedy’s firearm was “in close proximity with
easy access,” as the gun was found on the seat Kennedy had occupied while
attempting to hotwire the vehicle. See id. (finding that the enhancement was
properly applied to an interstate car thief where the defendant “kept [the gun]
within a short distance” when driving stolen vehicles). The district court further
found that Kennedy “made a conscious decision to bring a firearm with him when
attempting to steal a vehicle.” See United States v. Collins, 90 F.3d 1420, 1430
(9th Cir. 1996) (finding that “[1]t was not clearly erroneous to infer that the pistol
had some emboldening role” in the defendant’s attempted burglary). That
Kennedy may have been inebriated does not negate the district court’s finding that
he made the conscious decision to bring a gun. It was not clearly erroneous for the
district court to conclude that there was “evidence of the firearm potentially
facilitating the theft of an automobile,” and that “the firearm would have the
potential of facilitating that theft if someone were to try to prevent the theft.” See
United States v. Grimaldo, 993 F.3d 1077, 1083 (9th Cir. 2021) (“Stealing a car
invites the risk that the owner, let alone the police, will seek to repossess it. While
a gun does not mitigate the risk—in fact, it may heighten it—it helps remove
barriers.”). As a result, the district court did not abuse its discretion in applying the
firearm enhancement.

AFFIRMED.
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