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Petitioner Osvaldo Prado Canela, a native and citizen of Mexico, petitions
for review of the Board of Immigration Appeals’ (BIA) order denying his motion
to reopen. We deny the petition.

We review the BIA’s denial of a motion to reopen, including its decision not
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to equitably toll the 90-day deadline for filing such a motion, for abuse of
discretion. See Avagyan v. Holder, 646 F.3d 672, 678 (9th Cir. 2011).! “A
petitioner seeking equitable tolling bears the burden of establishing two elements:
(1) that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way and prevented timely filing.” Bent v. Garland, 115
F.4th 934, 941 (9th Cir. 2024) (quoting Holland v. Florida, 560 U.S. 631, 634
(2010)).

A petitioner who moves to reopen based on a vacated criminal conviction
does not establish diligence when there is a substantial, unexplained delay between
the conviction and his pursuit of postconviction relief. See, e.g., Perez-Camacho v.
Garland, 54 F.4th 597, 605-07 (9th Cir. 2022); Lara-Garcia v. Garland, 49 F.4th
1271, 1277 (9th Cir. 2022). Prado Canela does not explain why he waited nearly
six years after the government initiated removal proceedings to seek
postconviction relief. Nor does he explain why he waited four more years after he
was ordered removed to attempt to vacate his drug-paraphernalia conviction, and
another two years to vacate his controlled-substances conviction. Even if Prado
Canela could not wvacate his convictions before California Penal Code

section 1473.7 took effect in 2017—though he does not argue as much—he waited
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over three years from that event to file his first vacatur motion, and five years to
file his second. Under these circumstances, the BIA did not abuse its discretion in
concluding that Prado Canela did not exercise “all due diligence” to pursue his
rights. Perez-Camacho, 54 F.4th at 606 (quoting Luna v. Holder, 659 F.3d 753,
759 (9th Cir. 2011)).?

PETITION DENIED.

’Because the BIA’s timeliness holding is dispositive, we do not address
Prado Canela’s argument that his sentence vacaturs were substantive rather than
rehabilitative. See Duran-Rodriguez v. Barr, 918 F.3d 1025, 1029 n.2 (9th Cir.
2019).
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