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Petitioner Jose Daniel Fernandez-Arriaga (“Fernandez-Arriaga”), a native and 

citizen of Mexico, petitions for review of an April 30, 2024, Board of Immigration 
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Appeals (“BIA”) decision denying his motion to reissue its August 26, 2022, 

decision.  We deny the petition. 

A “petition for review must be filed not later than 30 days after the date of the 

final order of removal.”  8 U.S.C. § 1252(b)(1).  Fernandez-Arriaga never filed a 

petition for review of the BIA’s August 26, 2022, decision.  Thus, Fernandez-

Arriaga did not comply with the 30-day deadline.  While this 30-day deadline is not 

jurisdictional, see Riley v. Bondi, 145 S. Ct. 2190, 2202 (2025), it is still mandatory 

in the sense that once a failure to meet the requirement is raised, we must enforce it, 

Alonso-Juarez v. Garland, 80 F.4th 1039, 1046–47 (9th Cir. 2023). 

Even assuming that equitable tolling can apply to § 1252(b)(1)’s 30-day 

deadline, Fernandez-Arriaga has failed to show that he is entitled to its benefit.  To 

obtain equitable tolling, a petitioner must show both “that he has been pursuing his 

rights diligently, and … that some extraordinary circumstance stood in his way and 

prevented timely filing.”  Holland v. Florida, 560 U.S. 631, 649 (2010) (citation 

omitted).  Fernandez-Arriaga is correct that ineffective assistance of counsel can 

serve as a basis for equitable tolling, see Ray v. Gonzales, 439 F.3d 582, 588 n.5 (9th 

Cir. 2006), but he provides only conclusory assertions that his counsel was 

ineffective by failing to file a petition for review, and the factual record does not 

provide the necessary support for his claim of ineffective assistance of counsel.  The 

record shows that both Fernandez-Arriaga and his attorney were properly served the 
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BIA’s decision, and Fernandez-Arriaga’s counsel’s failure to file a petition for 

review was simply the result of a “garden variety claim of excusable neglect.”  

Holland, 560 U.S. at 651–52 (citation omitted).  Thus, Fernandez-Arriaga has not 

shown any extraordinary circumstances warranting equitable tolling nor has he 

shown diligence based upon the delay in filing his motion to reissue.   

Because Fernandez-Arriaga did not timely petition for review of the agency’s 

August 26, 2022, decision, and because he is not entitled to equitable tolling, we 

decline to consider his arguments concerning the merits of that decision.   

 Accordingly, we only consider on this petition for review the BIA’s April 30, 

2024, decision denying Fernandez-Arriaga’s motion to reissue its prior order.  We 

review the denial of a motion to reissue for abuse of discretion.  Li v. Bondi, 139 

F.4th 1113, 1120 (9th Cir. 2025).  The BIA concluded that both Fernandez-Arriaga 

and his attorney received copies of its decision, that Fernandez-Arriaga had not 

introduced the necessary evidence to show his counsel was ineffective, and that 

Fernandez-Arriaga otherwise failed to comply with the agency’s procedural 

requirements for raising a claim of ineffective assistance of counsel.  See Castillo-

Perez v. INS, 212 F.3d 518, 525 (9th Cir. 2000) (noting “the BIA does not abuse its 

discretion when it denies a motion to remand or reopen based on alleged ineffective 

assistance of counsel where the petitioner fails to meet the [BIA’s procedural] 

requirements”).  Thus, the BIA did not abuse its discretion in declining to reissue its 
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earlier decision. 

PETITION DENIED. 


