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his application for disability-insurance benefits under the Social Security Act.  

“We review a district court’s judgment de novo and set aside a denial of benefits 

only if it is not supported by substantial evidence or is based on legal error.”  

Smartt v. Kijakazi, 53 F.4th 489, 494 (9th Cir. 2022) (citation modified).  The 

substantial-evidence standard requires “more than a mere scintilla” of evidence but 

does not demand a preponderance.  Kitchen v. Kijakazi, 82 F.4th 732, 738 (9th Cir. 

2023).  We have jurisdiction under 28 U.S.C. § 1291, and we affirm. 

1. Devillez argues that the Administrative Law Judge (“ALJ”) erred by 

discounting his testimony about his depression symptoms.  He contends that the 

ALJ wrongly concluded that his depression is not a severe impairment and that she 

compounded that error by asking incomplete hypothetical questions to the 

vocational expert at his hearing. 

The ALJ acknowledged that Devillez had testified about experiencing 

depression symptoms.  However, she stressed that “a finding of a severe 

impairment cannot be based entirely upon subjective symptoms alone.”  Rather, 

“there needs to be findings of objective medical signs and laboratory findings 

showing significant limitations in basic work-like activities persisting for at least 

12 continuous months.”  After noting that Devillez admitted to not pursuing any 

treatment for his depression and that his reported symptoms were later “negative 

for depression,” the ALJ found that his depression “did not cause more than 
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minimal limitation in the claimant’s ability to perform basic mental work activities 

and was therefore non-severe.” 

An ALJ cannot “reject a claimant’s subjective complaints based solely on a 

lack of medical evidence to fully corroborate the alleged severity of pain.”  Burch 

v. Barnhart, 400 F.3d 676, 680 (9th Cir. 2005).  But “[w]hen objective medical 

evidence in the record is inconsistent with the claimant’s subjective testimony, the 

ALJ may indeed weigh it as undercutting such testimony.”  Smartt, 53 F.4th at 

498.  “Contradiction with the medical record is a sufficient basis for rejecting the 

claimant’s subjective testimony.”  Carmickle v. Comm’r, Soc. Sec. Admin., 533 

F.3d 1155, 1161 (9th Cir. 2008).  Devillez’s medical records show that he denied 

symptoms of depression, anxiety, and suicidality.  By noting those inconsistencies 

in the record and Devillez’s lack of mental-health treatment, the ALJ identified 

substantial evidence supporting her conclusion that Devillez’s depression was non-

severe. 

2. Devillez also argues that the ALJ did not appropriately consider the 

severity of his depression in her residual functional capacity (“RFC”) assessment, 

and thus wrongly concluded that he could return to his past work as a director of 

operations.  This argument is premised on the theory that the ALJ improperly 

minimized Devillez’s depression and thus fails twice over.  First, we have already 

concluded that the ALJ’s severity evaluation was supported by substantial 
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evidence.  Second, an ALJ “must consider limitations and restrictions imposed by 

all of an individual’s impairments, even those that are not ‘severe’” when assessing 

RFC.  Buck v. Berryhill, 869 F.3d 1040, 1049 (9th Cir. 2017) (citation omitted).  

An RFC assessment thus should be “exactly the same regardless of whether certain 

impairments are considered ‘severe’ or not.”  Id.  Devillez does not explain why 

this particular RFC falls short of that requirement.  Broadly alleging that the ALJ 

posed incomplete hypotheticals is not enough when that theory is rooted in an 

already-rejected severity argument. 

We conclude that substantial evidence supports the ALJ’s findings that 

Devillez’s depression is non-severe and that he could return to his past work.  

AFFIRMED. 

 


