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Phoenix, Arizona 

 

Before: HAWKINS, RAWLINSON, and BRESS., Circuit Judges. 

 

 Noe De Jesus Arce-Hernandez (Arce-Hernandez) appeals the sentence 

imposed by the district court, following his guilty plea to one count of distribution 

of methamphetamine.  Arce-Hernandez asserts his right to appeal despite the 
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waiver in his plea agreement.  We have jurisdiction under 28 U.S.C. § 1291 and 18 

U.S.C. § 3742, and we dismiss the appeal.   

Arce-Hernandez entered into a valid plea agreement in which he waived his 

right to appeal “any aspect of [his] sentence.”  However, Arce-Hernandez contends 

that the district court vitiated this waiver when it stated during a change of plea 

hearing that Arce-Hernandez was waiving his right to appeal “so long as [his] 

sentence complie[d] with the written terms of [his] plea agreement and the 

Sentencing Guidelines.”  See United States v. Nishida, 53 F.4th 1144, 1149 (9th 

Cir. 2022) (reviewing de novo “whether the district court has vitiated a valid 

appeal waiver”) (citation omitted). 

To vitiate an “otherwise valid appeal waiver,” a court’s oral pronouncements 

must be “unambiguous and without qualification.”  Id. (reasoning that only “clear, 

unequivocal statements that contradict waiver, such as ‘you have the right to 

appeal findings which I make today regarding sentencing,’” vitiate a waiver) 

(citation omitted).  The court’s pronouncement to Arce-Hernandez was not 

sufficiently “clear [and] unequivocal” to vitiate Arce-Hernandez’s waiver.  Id. 

(explaining that “equivocal statements that do not directly conflict with waiver, 

such as ‘you may have a right to appeal the sentence,’” do not vitiate a waiver) 

(citation omitted).   

APPEAL DISMISSED. 


