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Before: PAEZ and BUMATAY, Circuit Judges, and BAGGIO, District Judge.*** 

Nakota Trucking appeals the district court’s dismissal with prejudice for 

failure to prosecute under Federal Rule of Civil Procedure 41(b). We review a Rule 

41(b) dismissal for abuse of discretion. In re Eisen, 31 F.3d 1447, 1451 (9th Cir. 

1994). We have jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm. 

1. The district court did not abuse its discretion in dismissing Nakota’s case. 

Courts weigh five factors to determine whether to grant a Rule 41(b) motion to 

dismiss for failure to prosecute: “(1) the public’s interest in expeditious resolution 

of litigation; (2) the court’s need to manage its docket; (3) the risk of prejudice to 

the defendants; (4) the public policy favoring the disposition of cases on their 

merits; and (5) the availability of less drastic sanctions.” In re Eisen, 31 F.3d at 

1451. “We may affirm a dismissal where at least four factors support dismissal, or 

where at least three factors strongly support dismissal.” Dreith v. Nu Image, Inc., 

648 F.3d 779, 788 (9th Cir. 2011) (quoting Yourish v. Cal. Amplifier, 191 F.3d 

983, 990 (9th Cir. 1999)). 

The first and second factors, often reviewed together, generally weigh in 

favor of dismissal and do so here. See In re Eisen, 31 F.3d at 1451–52; Pagtalunan 

v. Galaza, 291 F.3d 639, 642 (9th Cir. 2002).  

 
*** The Honorable Amy M. Baggio, United States District Judge for the 

District of Oregon, sitting by designation. 
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The third factor, the risk of prejudice to defendants, supports dismissal 

because Nakota does not offer a reasonable explanation for its delays. See In re 

Eisen, 31 F.3d at 1452 (“The law presumes injury from unreasonable delay.” 

(quoting Anderson v. Air West, Inc., 542 F.2d 522, 524 (9th Cir. 1976))). 

The fourth factor—the public policy favoring disposition of cases on the 

merits—“always weighs against dismissal.” Dreith, 648 F.3d at 788. “[T]his 

factor[,]” however, “‘lends little support’ to a party whose responsibility it is to 

move a case toward disposition on the merits but whose conduct impedes progress 

in that direction.” In re PPA Prods. Liab. Litig., 460 F.3d 1217, 1228 (9th Cir. 

2006) (quoting In re Exxon Valdez, 102 F.3d 429, 433 (9th Cir. 1996)). We thus 

find this factor weighs slightly against dismissal. 

Fifth, the availability of less drastic sanctions favors dismissal. The district 

court attempted a less drastic alternative when it ordered a joint status report to 

resolve the first motion to dismiss for failure to prosecute. Regarding notice, we 

have “expressly rejected the argument that an express warning regarding the 

possibility of dismissal is a prerequisite to a Rule 41(b) dismissal when,” like here, 

“dismissal follows a noticed motion under Rule 41(b).” In re Eisen, 31 F.3d at 

1455. In sum, the district court did not abuse its discretion because four factors 

support dismissal. See Dreith, 648 F.3d at 788. 

2. We do not reach Nakota’s quasi-estoppel argument raised for the first 
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time on appeal. See Helm v. California, 722 F.2d 507, 510 (9th Cir. 1983) 

(declining to review equitable estoppel argument raised for the first time on 

appeal).  

AFFIRMED. 


