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Before: McKEOWN, PAEZ, and BUMATAY, Circuit Judges. 

 

Defendant Paula’s Choice appeals the denial of a motion to compel arbitration 

as to Plaintiff Samantha Simmons, one of many named plaintiffs in this putative 

class action.  We have jurisdiction under 28 U.S.C. § 1291 and 9 U.S.C. 

§ 16(a)(1)(C).  We vacate and remand.   

Under Federal Rule of Civil Procedure 23(d), a district court may decline to 

enforce an arbitration agreement when a party engages in behavior that is misleading 

or threatens the fairness of the litigation.  Avery v. TEKsystems, Inc., No. 24-5810, 

2026 WL 218992, at *9 (9th Cir. Jan 28, 2025).  A district court relying on Rule 

23(d) must make “specific findings that reflect a weighing of the need for a limitation 

and the potential interference with the rights of the parties.”  Gulf Oil Co. v. Bernard, 
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452 U.S. 89, 101 (1981); see also Domingo v. New England Fish Co., 727 F.2d 1429, 

1439–40 (9th Cir. 1984).  We review a district court’s invocation of Rule 23(d) for 

an abuse of discretion.  Avery, 2026 WL 218992, at *9. 

We first reject Simmons’s argument that Paula’s Choice waived its Rule 

23(d)-related arguments.  Waiver “does not apply where the district court . . . 

addressed the merits of [an] issue not explicitly raised by the part[ies].”  Ahanchian 

v. Xenon Pictures, Inc., 624 F.3d 1253, 1260 n.8 (9th Cir. 2010) (simplified).  Here, 

the district court invalidated the arbitration clause based on Rule 23(d) even though 

Simmons did not explicitly raise that rule in her briefing below.  Paula’s Choice did 

not waive arguments about the proper scope of Rule 23(d) on appeal.     

On the merits, the district court abused its discretion when it invalidated the 

arbitration clause without any specific findings that Paula’s Choice engaged in 

misleading or unfair litigation conduct.  A district court may not “routinely” enter 

Rule 23(d) orders, but may only do so to deal with case-specific threats to the 

fairness of litigation.  Domingo, 727 F.2d at 1439.  Here, Simmons never alleged, 

nor did the district court ever find, any facts that suggest Paula’s Choice’s arbitration 

clause or its other communications were misleading, Avery, 2026 WL 218992, at *9, 

or that Paula’s Choice was coercive in its dealings with Simmons, Dominguez v. 

Better Mortg. Corp., 88 F.4th 782, 790–93 (9th Cir. 2023).   

We thus vacate the denial of the motion to compel arbitration based on Rule 
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23(d).  We remand for further proceedings to determine whether Simmons must 

arbitrate her claims or whether other grounds exist not to enforce the arbitration 

clause.   

VACATED and REMANDED 


