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Sandalio Castro-Aparicio is a native and citizen of Mexico. He petitions for
review of the Board of Immigration Appeals’ (“BIA”) order denying his motion to
reopen his removal proceedings. We have jurisdiction under 8 U.S.C. § 1252. We

review the BIA’s denial of a motion to reopen for abuse of discretion and reverse
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only when the BIA’s denial is “arbitrary, irrational or contrary to law.” Nababan v.
Garland, 18 F.4th 1090, 1094 (9th Cir. 2021). We deny the petition.

The BIA did not abuse its discretion in denying Castro-Aparicio’s motion to
reopen as untimely. A motion to reopen must be filed within 90 days of the
agency’s final order of removal unless it falls within a statutory exception. See 8
U.S.C. § 1229a(c)(7)(C)(1). Castro-Aparicio’s motion to reopen, filed over seven
years after the agency’s final order of removal, did not identify an applicable
statutory exception. Nor did he argue that the BIA should treat his appeal as timely
filed. While equitable tolling may apply “where the petitioner seeks excusal from
untimeliness based on a change in the law that invalidates the original basis for
removal,” Lona v. Barr, 958 F.3d 1225, 1230 (9th Cir. 2020), as the government
argues, Castro-Aparicio failed to exhaust his equitable tolling argument before the
BIA. See 8 U.S.C. § 1252(d)(1) (requiring administrative exhaustion of remedies);
Suate-Orellana v. Garland, 101 F.4th 624, 629 (9th Cir. 2024) (observing that the
exhaustion requirement of 8 U.S.C. § 1252(d)(1) is a non-jurisdictional claim-
processing rule that is mandatorily enforced if a party properly raises it, and a
noncitizen must put the BIA on notice of the challenge to exhaust a claim). We
therefore may not consider it.

PETITION DENIED.!

! The temporary stay of removal remains in place until the mandate issues.
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