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Before: O’SCANNLAIN, SILVERMAN, and N.R. SMITH, Circuit Judges 

 

 Mark Tracy appeals pro se the district court’s dismissal of his diversity action 

against Vail Resorts, Inc., alleging employment-related claims under California state 

law.  We affirm. 

 The district court properly dismissed Tracy’s claims because they are barred by 
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claim preclusion.  Claim preclusion applies because Tracy could have raised his state-

law claims in his prior action.  See GP Vincent II v. Estate of Beard, 68 F.4th 508, 

514 (9th Cir. 2023) (“[C]laim preclusion [] bars litigation in a subsequent action of 

any claims that were raised or could have been raised in the prior action.” (citation 

omitted)).   

Tracy argues that claim preclusion does not apply because the district court in 

his prior action declined to exercise supplemental jurisdiction over his state-law 

claims.  This argument fails because Tracy never asserted his state-law claims in his 

prior action.  Constantini v. Trans World Airlines, 681 F.2d 1199, 1201 (9th Cir. 

1982) (explaining that plaintiffs may not avoid preclusion by alleging new legal 

theories). 

Tracy next argues that Vail Resorts waived the defense of claim preclusion. 

This argument fails because Tracy cites no factual or legal basis for the defendant’s 

waiver in this case.  United States v. Cazares, 788 F.3d 956, 983 (9th Cir. 2015) 

(“The failure to cite to valid legal authority waives a claim for appellate review.”) 

Tracy finally argues that the district court should have disqualified opposing 

counsel. This argument fails because Tracy made no such motion and the record 

reveals no grounds to disqualify counsel.  See generally Unified Sewerage Agency of 

Washington Cnty. v. Jelco Inc., 646 F.2d 1339, 1347 (9th Cir. 1981) (describing 

grounds for disqualification of counsel).  

AFFIRMED. 


