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Sandra S. Ikuta, Circuit Judges.

Opinion by Judge Clifton

SUMMARY"

Executive Orders / Sovereign Immunity / Mootness

The panel affirmed in part and dismissed as moot in part
an action brought by a group of Federal contractor
employees and Federal employees working for the
Department of Energy, challenging Executive Orders 14,042
and 14,043 (EOs), which mandated COVID-19 vaccinations
with medical and religious exemptions, and remanded.

Plaintiffs challenged the EOs as ultra vires exercises of
presidential power in violation of the Federal Property and
Administrative Services Act, the Office of Federal
Procurement Policy Act, the Administrative Procedure Act,
the Religious Freedom and Restoration Act (RFRA), the

* The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).

** This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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major questions doctrine, and general constitutional
federalism constraints. The district court denied Plaintiffs’
motion for a temporary restraining order, a preliminary
injunction, and declaratory relief. The district court then
dismissed the operative Second Amended Complaint with
prejudice for failure to state a claim and without leave to
amend.

While this appeal was pending, the challenged EOs were
revoked by Executive Order 14,099, effective May 12, 2023.

The panel concluded that the case was moot as to all non-
RFRA claims. The vaccine mandate exemption processes
that the Plaintiffs challenged were premised on the revoked
EOs. The panel held that it could not provide relief from EOs
and exemption processes that no longer exist. Accordingly,
no live controversy remained between the parties.

The panel further concluded that Plaintiffs’ claims for
damages under RFRA were precluded by sovereign
immunity. The government stated that it “has not waived
sovereign immunity for monetary damages under RFRA or
any of plaintiffs’ statutory causes of action.” Because RFRA
did not waive sovereign immunity, and the government had
not otherwise done so, the panel affirmed the district court’s
dismissal of Plaintiffs” RFRA claims for lack of jurisdiction
on sovereign immunity grounds.

Finally, the panel remanded to the district court with
instructions to vacate the portion of the orders on appeal
addressing all non-RFRA claims.
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OPINION
CLIFTON, Circuit Judge:

Plaintiffs-Appellants, a group of Federal contractor
employees and Federal employees working for the
Department of Energy, challenged two Executive Orders,
Executive Orders 14,042 and 14,043 (EOs), issued in
September 2021.! Those EOs mandated COVID-19
vaccination for Federal contractor employees and Federal
employees, respectively. They also provided for legally
required medical or religious exemptions. Plaintiffs
challenged the EOs as ultra vires exercises of presidential
power in violation of the Federal Property and
Administrative Services Act (Procurement Act), the Office
of Federal Procurement Policy Act (Procurement Policy
Act), the Administrative Procedure Act (APA), the
Religious Freedom and Restoration Act (RFRA), the major
questions doctrine, and general constitutional federalism
constraints.? Plaintiffs sought injunctive and declaratory
relief to address their allegedly “imminent and wrongful
termination[s]” for failure to comply with the vaccination
requirements.

! See Exec. Order No. 14,042, 86 Fed. Reg. 50,985, 50,985-88 (Sep. 14,
2021) (Federal contractor vaccine mandate); Exec. Order No. 14,043, 86
Fed. Reg. 50,989, 50,989-90 (Sep. 14, 2021) (Federal employee vaccine
mandate).

2 See 40 U.S.C. § 101 et seq. (Procurement Act); 41 U.S.C. § 1707
(Procurement Policy Act); 5 U.S.C. §§ 551, 706 (APA); 42 U.S.C. §§
2000bb et seq. (RFRA); West Virginia v. EPA, 142 S.Ct. 2587, 2609
(2022) (explaining the major questions doctrine and federalism
concerns).
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The district court held that plaintiffs who had submitted
religious and medical exemptions, but who had not yet
completed the exemption request process, did not have
claims ripe for adjudication. The district court then
dismissed the operative Second Amended Complaint with
prejudice for failure to state a claim and without leave to
amend. Donovan v. Biden, 603 F. Supp. 3d 975, 985 (E.D.
Wash. 2022). It did so after denying Plaintiffs’ motion for a
temporary restraining order, a preliminary injunction, and
declaratory relief. Donovan v. Vance, 576 F. Supp. 3d 816,
827 (E.D. Wash. 2021). It also did so after providing three
opportunities for Plaintiffs to properly plead their
allegations. Plaintiffs appealed both the interlocutory and
final orders.

While this appeal was pending before us, the challenged
EOs were revoked by Executive Order 14,099 (Revocation
EO), effective May 12, 2023.> We ordered supplemental
briefs from the parties addressing whether that revocation
caused this case to become moot. In that briefing, the
government argued that because President Biden has
revoked the challenged EOs, the appeal is moot. For their
part, Plaintiffs argued that the case is not moot, and that they
are entitled to damages under RFRA.

We conclude that the case is moot as to all non-RFRA
claims. We further conclude that Plaintiffs’ RFRA claims
are precluded by sovereign immunity. We therefore affirm
the district court’s dismissal of Plaintiffs’ RFRA claims,
dismiss the remainder of the appeal, and remand with

3 See Exec. Order No. 14,099, 88 Fed. Reg. 30,891, 30,891-92 (May 15,
2023) (Revocation EO).



14 DONOVAN V. VANCE

instructions to vacate the portion of the orders on appeal
addressing all non-RFRA claims.

1. Mootness

“A case 1s moot on appeal if no live controversy remains
at the time the court of appeals hears the case,” such that no
“appellate court can give the appellant any effective relief in
the event that it decides the matter on the merits in his favor.”
NASD Disp. Resol., Inc. v. Jud. Council of State of Cal., 488
F.3d 1065, 1068 (9th Cir. 2007) (internal citation and
quotation omitted). If so, “[t]he court . . . lacks jurisdiction
and must dismiss the appeal.” Pub. Util. Comm’n of State of
Cal. v. FERC, 100 F.3d 1451, 1458 (9th Cir. 1996).

The Revocation EO specifically provides that
“Executive Order 14042 and Executive Order 14043 are
revoked. Agency policies adopted to implement [the
challenged vaccine mandates], to the extent such policies are
premised on those orders, no longer may be enforced and
shall be rescinded consistent with applicable law.”
Revocation EO § 2 (emphasis added). Moreover, the Safer
Federal Workforce Task Force guidance—which had
provided instructions to agencies on implementing the
vaccine mandates and any exemptions—now states that “a//
prior guidance from the Safer Federal Workforce Task
Force implementing the requirements of [the EOs 14042 and
14043] has also been revoked.”* See also Mayes v. Biden,
67 F.4th 921 (9th Cir. 2023) (explaining in depth the revoked
processes and resolving identically situated Federal
contractors’ claims on the merits).

4See What’s New?, Safer Federal Workforce Task Force (May 12, 2023),
https://www.saferfederalworkforce.gov/new/ (emphasis added).
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The vaccine mandate exemption processes that the
Plaintiffs challenged were premised on the revoked EOs,
implemented according to the rescinded Task Force
guidance. We cannot provide relief from EOs and exemption
processes that no longer exist. Thus, “no live controversy
remains between the parties because the challenged activity
has evaporated or disappeared.” Ctr. For Biological
Diversity v. Lohn, 511 F.3d 960, 964 (9th Cir. 2007)
(quotations omitted).

In sum, as to the claims alleging violations of the
Procurement Act, Procurement Policy Act, the APA, the
major questions doctrine, and structural constitutional
constraints, we hold that this appeal is moot and dismiss.’

2. Claim for Damages under RFRA

Plaintiffs also argue that they are entitled to damages for
violations of RFRA. However, “[s]overeign immunity
shields the United States from suit absent a consent to be
sued that is unequivocally expressed in the text of a relevant
statute,” Daniel v. Nat’l Park Serv., 891 F.3d 762, 768 (9th
Cir. 2018) (quotations omitted), and is a “threshold
jurisdictional issue[] that we review de novo,” Deschutes

5 We reject as meritless Plaintiffs’ suggestions that either the “capable of
repetition, yet evading review” or “voluntary cessation” exceptions to
mootness apply here. See, e.g., Protectmarriage.com-Yes on 8 v. Bowen,
752 F.3d 827, 836 (9th Cir. 2014) (capable of repetition yet evading
review exception applies only to “classes of cases that, absent an
exception, would always evade judicial review,” which is not the case
here given our opinion in Mayes); cf. e.g., Brach v. Newsom, 38 F.4th 6,
9 (9th Cir. 2022) (en banc), cert. denied, 143 S. Ct. 854 (2023) (holding
that the “mere possibility that California might again suspend in-person
instruction is too remote to save this case” from mootness) (emphasis
removed).
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River All. v. Portland Gen. Elec. Co., 1 F.4th 1153, 1158 (9th
Cir. 2021) (internal quotation omitted). We have held that
“RFRA does not waive the federal government’s sovereign

immunity from damages.” Oklevueha Native Am. Church of
Haw., Inc. v. Holder, 676 F.3d 829, 840 (9th Cir. 2012).

The government states that it “has not waived sovereign
immunity for monetary damages under RFRA or any of
plaintiffs’ statutory causes of action.” Because RFRA does
not waive sovereign immunity, and the government has not
otherwise done so, we dismiss Plaintiffs’ RFRA claims for
lack of jurisdiction on sovereign immunity grounds. See also
United States v. Mitchell, 463 U.S. 206, 212 (1983) (“It is
axiomatic that the United States may not be sued without its
consent and that the existence of consent is a prerequisite for
jurisdiction.”).

3. Vacatur

Finally, the district court’s orders on appeal must be
vacated. Under United States v. Munsingwear, Inc., 340 U.S.
36, 39 (1950), “vacatur is generally automatic in the Ninth
Circuit when a case becomes moot on appeal.” NASD Disp.
Resol., Inc., 488 F.3d at 1068 (quotation omitted). We
decline to apply Munsingwear vacatur only when “the party
seeking appellate relief fails to protect itself or is the cause
of subsequent mootness.’” Id. at 1069 (quotation omitted)
(emphasis in original). But “mootness by happenstance
provides sufficient reason to vacate.” U.S. Bancorp Mortg.
Co. v. Bonner Mall P’ship, 513 U.S. 18, 25 n.3 (1994).

Here, the President revoked the challenged EOs while
Plaintiffs’ appeal was pending, a happenstance outside their
control. Therefore, equitable principles do not counsel
against vacatur. See id. at 26 (vacatur requires “equitable
entitlement”). Furthermore, vacatur would not harm the
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public interest here. See id. (courts must “take account of the
public interest” in preventing collateral attacks on judgments
from parties that settle or render a case moot).

More broadly, Mayes resolved most of the issues in this
case in a precedential opinion that provides ongoing
guidance to the public. The fact that not all of Plaintiffs’
claims are moot does not prevent vacatur, because “partial
vacatur of a lower opinion can be appropriate.” City and
Cnty. of San Francisco v. Garland, 42 F.4th 1078, 1088 (9th
Cir. 2022); see also Camreta v. Greene, 563 U.S. 692, 698
(2011) (vacating only “the part of the Ninth Circuit opinion
that decided the Fourth Amendment issue” under
Munsingwear). To the extent Plaintiffs’ poorly pleaded
allegations raised different issues that the public has an
interest in seeing resolved, “[n]o matter what we conclude
[about vacatur], the opinion of the district court will not be
ripped from Federal Supplement [3]d. It will still be
available and will still be citable for its persuasive weight . .
. [which is] all the weight a district court opinion carries
anyway|[.]” NASD Disp. Resol., Inc., 488 F.3d at 1069.

Each party to bear its own costs.

AFFIRMED in part; DISMISSED in part;
REMANDED with instructions to VACATE IN PART.



