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SUMMARY"*

Federal Energy Regulatory Commission /
Environmental Law

The panel granted in part and denied in part a petition for
review brought by the Solar Energy Industries Association
and several environmental organizations challenging Orders
872 and 872-A (collectively, “Order 872”), rules adopted by
the Federal Energy Regulatory Commission (FERC) that
alter which facilities qualify for benefits under the Public
Utility Regulatory Policy Act (PURPA) and how those
facilities are compensated.

Congress enacted PURPA to encourage the development
of a new class of independent, non-utility-owned energy
producers known as “Qualifying Facilities,” or
“QFs.” Order 872 makes it more difficult for a facility to
qualify for treatment as a QF, and makes QF status less
advantageous.

The panel rejected petitioners’ argument that Order 872
as a whole is inconsistent with PURPA’s directive that
FERC “encourage” the development of QFs. Applying the
two-step framework of Chevron U.S.A. Inc. v. NRDC, Inc.,
467 U.S. 837 (1984), the panel held that (1) PURPA on its
face gives FERC broad discretion to evaluate which rules are
necessary to encourage QFs and which are not, and (2)
FERC’s interpretation was not unreasonable.

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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Next, the panel rejected petitioners’ challenges to four
specific provisions of Order 872. First, the panel held that
the modified Site Rule—which modified the rules for
determining when facilities are deemed to be located at the
same or separate sites—survives Chevron, is not arbitrary
and capricious under the Administrative Procedure Act
(APA), and is not unlawfully retroactive. Second, the panel
held that the modified Fixed-Rate Rule—which modified the
rates paid to QFs—survives Chevron and is not arbitrary or
capricious under the APA. Third, the panel held that the
provision allowing States to adopt a rebuttable presumption
that, for utilities located within certain organized energy
markets, the locational market price represents the
purchasing utility’s avoided costs, is not arbitrary or
capricious under the APA. Fourth, the panel held that the
provision reducing the threshold that terminates an electric
utility’s obligation to purchase from a QF if the QF has
nondiscriminatory access to certain organized markets is not
arbitrary or capricious under the APA.

Finally, the panel addressed the environmental
organizations’ claim that FERC violated the National
Environmental Policy Act (NEPA) by failing to prepare an
environmental assessment (EA) before issuing Order
872. The panel held that the environmental organizations
had Article III standing because they adequately
documented the concrete harms that Order 872 could cause
their members, and had prudential standing because they
demonstrated that the harms they fear fall within NEPA’s
zone of interests.

On the merits, the panel held that FERC violated NEPA
by failing to prepare, at minimum, an EA. First, the panel
held that the more substantive elements of Order 872 fall
outside NEPA’s categorical exclusion for rules that do not
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substantially change the effect of the rules being
amended. Second, the panel rejected FERC’s argument that
it was not required to prepare an EA because any potential
environmental impacts from Order 872 are not reasonably
foreseeable. The panel stated that it was not aware of any
case approving an agency’s decision not to engage in any
environmental analysis for rulemaking of the magnitude of
Order 872, and held that the lack of reasonably foreseeable
environmental impacts cannot relieve an agency of its
obligation to prepare an EA.

The panel determined that the appropriate remedy for
FERC’s NEPA violation was to remand to the agency
without vacatur. Although FERC’s failure to prepare an EA
1S a serious violation, Order 872 does not suffer from
fundamental flaws making it unlikely that FERC could adopt
the same rule on remand, and the disruptive consequences of
vacatur would be significant.

Concurring, Judge Miller, joined by Judge Nguyen,
joined the court’s opinion in full and wrote separately to
respond to Judge Bumatay’s discussion of Chevron in his
concurrence and dissent.

Concurring in part and dissenting in part, Judge Bumatay
concurred with denying the petition challenging the
enactment of FERC’s revised rules, but would rely on the
text of PURPA instead of on Chevron deference. With
respect to the NEPA claim, he would hold that the
environmental organizations lack standing because they
have not alleged that they will suffer an environmental harm
sufficient to confer NEPA standing.
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OPINION
MILLER, Circuit Judge:

This case involves rules adopted by the Federal Energy
Regulatory Commission to implement the Public Utility
Regulatory Policies Act of 1978 (PURPA), Pub. L. No. 95-
617, 92 Stat. 3117. Congress enacted PURPA to encourage
the development of a new class of independent, non-utility-
owned energy producers known as “Qualifying Facilities,”
or “QFs.” PURPA tasks FERC with promulgating rules to
implement the statute. In 2020, FERC revised its rules to
alter which facilities qualify for PURPA’s benefits and how
those facilities are compensated. The new rules make it more
difficult to qualify for treatment as a QF, and they also make
QF status less advantageous.

We are asked to decide whether FERC’s new rules are
consistent with PURPA and satisfy the requirements of the
Administrative Procedure Act. In resolving those questions,
we address challenges to discrete components of the new
rules as well as challenges to the lawfulness of the rules as a
whole. We must also decide whether FERC violated the
National Environmental Policy Act of 1969 (NEPA), Pub.
L. No. 91-190, 83 Stat. 852 (1970), by failing to prepare an
environmental assessment or environmental impact
statement. We hold that FERC’s revised rules are consistent
with both PURPA and the APA, but that FERC violated
NEPA by failing to prepare, at minimum, an environmental
assessment. In light of the extraordinary disruptive
consequences that would accompany vacatur, we decline to
vacate the rules. We grant the petition for review in part and
remand without vacatur.
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I
A

In response to the energy crises of the 1970s, Congress
enacted PURPA to promote energy conservation, improve
energy efficiency, lower consumer costs, and decrease
reliance on foreign oil. See FERC v. Mississippi, 456 U.S.
742, 74546, 756-57 (1982); Independent Energy
Producers Ass’n, Inc. v. California Pub. Utils. Comm’n, 36
F.3d 848, 850 (9th Cir. 1994). In enacting PURPA,
“Congress sought to eliminate two significant barriers to the
development of alternative energy sources: (1) the
reluctance of traditional electric utilities to purchase power
from and sell power to non-traditional facilities, and (2) the
financial burdens imposed upon alternative energy sources
by state and federal utility authorities.” Independent Energy
Producers Ass’n, 36 F.3d at 850.

PURPA directs FERC to “prescribe, and from time to
time thereafter revise, such rules as it determines necessary
to encourage” the development of Qualifying Facilities. 16
U.S.C. § 824a-3(a). There are two types of QFs. First, a
“small power production facility” uses an alternative energy
source—often a renewable source like solar or wind—to
produce electricity. 16 U.S.C. § 796(17). As its name
suggests, such a facility must be “small”: It cannot have a
power production capacity that, “together with any other
facilities located at the same site (as determined by the
Commission),” exceeds 80 megawatts. Id. § 796(17)(A)(ii).
Second, a “cogeneration facility” typically uses traditional
fossil fuels to produce both electric energy and a useful form
of thermal energy (like steam) in a manner that is more
efficient than producing each kind of energy separately. /d.
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§ 796(18); 18 C.F.R. § 292.205; S. Rep. No. 95-442, at 21
(1977).

PURPA provides QFs with certain benefits. Of particular
relevance here, PURPA imposes a mandatory-purchase
obligation on electric utilities, which must purchase
electricity from QFs at rates established by FERC. 16 U.S.C.
§ 824a-3(a)(2), (b). Those rates must be “just and reasonable
to the electric consumers,” must be “in the public interest,”
and may not “discriminate against” QFs. Id. § 824a-3(b).
PURPA also sets an upper bound on rates: No rule “shall
provide for a rate which exceeds the incremental cost to the
electric utility of alternative electric energy.” Id. A utility’s
“incremental cost”—commonly referred to as its “avoided
cost”—is defined as “the cost to the electric utility of the
electric energy which, but for the purchase from [a QF], such
utility would generate or purchase from another source.” /d.
§ 824a-3(d); see also American Paper Inst., Inc. v. American
Elec. Power Serv. Corp., 461 U.S. 402, 406 (1983).

While PURPA tasks FERC with the development of
national rules and standards, States play a prominent role in
PURPA’s regulatory structure. Under PURPA, state
regulatory authorities are primarily responsible for
implementing FERC’s rules. 16 U.S.C. § 824a-3(f)(1). For
example, while FERC establishes, in broad terms, the rate to
be used in the mandatory transactions described above,
States are responsible for calculating and applying that rate
for individual utilities and QFs.

Some utilities are not subject to a state regulatory
authority, and PURPA requires those “nonregulated electric
utilit[ies]” to implement and apply FERC’s rules in the same
manner as States. 16 U.S.C. § 824a-3(f)(2). For our



14 SEIA v. FERC

purposes, the distinction does not matter, so we refer to
States and nonregulated utilities collectively as “States.”

B

In 1980, in accordance with its statutory mandate to
promulgate rules implementing PURPA, see 16 U.S.C.
§ 824a-3(a), FERC issued Orders 69 and 70 (collectively,
the 1980 Orders or 1980 Rules). Small Power Production
and Cogeneration Facilities; Regulations Implementing
Section 210 of the Public Utility Regulatory Policies Act of
1978, Order 69, 45 Fed. Reg. 12,214 (Feb. 25, 1980); Small
Power Production and Cogeneration Facilities—Qualifying
Status, Order 70, 45 Fed. Reg. 17,959 (Mar. 20, 1980).

The 1980 Orders clarified which facilities qualify as
“small power production facilit[ies],” which, together with
“any other facilities located at the same site (as determined
by the Commission),” may not have a power production
capacity of more than 80 megawatts. 16 U.S.C.
§ 796(17)(A). To determine whether two facilities were
“located at the same site,” FERC developed a one-mile rule.
If two facilities were “located within one mile of each other,”
“use[d] the same energy resource,” and were “owned by the
same person,” they were considered to be “located at the
same site.” Order 70, 45 Fed. Reg. at 17,965. And if two
facilities were located at the same site, their power outputs
had to be added together for purposes of the 80-megawatt
size cap. Id. By contrast, facilities located more than one
mile apart were considered separate sites, and thus did not
need to add together their power capacities. We refer to this
as the “1980 Site Rule.”

The 1980 Orders also established the rate that a utility
would pay a QF when purchasing energy under its
mandatory-purchase obligation. See 16 U.S.C. § 824a-3(b).
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FERC set the rate for sales by QFs equal to the purchasing
utility’s full avoided costs—the maximum rate permitted by
PURPA. Order 69, 45 Fed. Reg. at 12,222-23; American
Paper,461 U.S. at 406-07. FERC explained that a rate based
on a utility’s full avoided costs was appropriate to provide
adequate incentives for the development of QFs, and that any
lower rate would not provide significant savings for the
utilities’ ratepayers. See American Paper, 461 U.S. at 406—
07, 412—18 (upholding FERC’s avoided-cost rule); Order
69, 45 Fed. Reg. at 12,222-23.

The 1980 Orders offered QFs the choice of two rate-
calculation methods. See Winding Creek Solar LLC v.
Peterman, 932 F.3d 861, 863 (9th Cir. 2019). First, a QF
could elect to sell its energy at a rate calculated at the time
the energy was delivered (often referred to as the “as-
available” rate). Order 69, 45 Fed. Reg. at 12,224. Second, a
QF could elect to sell its energy using a rate based on the
utility’s avoided costs calculated and fixed at the time the
contractual obligation was incurred (commonly referred to
as the “Fixed-Rate Rule”). /d. Under the Fixed-Rate Rule, a
QF could receive a fixed rate for both the utility’s energy
costs (the variable costs associated with the production of
energy, such as the cost of fuel) as well as the utility’s
capacity costs (the “costs associated with providing the
capacity to deliver energy,” consisting “primarily of the
capital costs of facilities”). Order 69, 45 Fed. Reg. at 12,216.

In 2005, Congress enacted the Energy Policy Act of
2005, Pub. L. No. 109-58, 119 Stat. 594. In the Energy
Policy Act, “Congress acknowledged that QFs no longer
faced the same barriers that prompted PURPA.”
Californians for Renewable Energy v. California Pub. Utils.
Comm’n, 922 F.3d 929, 933 (9th Cir. 2019). It therefore
amended PURPA by limiting the scope of PURPA’s
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mandatory-purchase requirement. Under the amended
statute, a utility is not required to purchase energy from a
given QF if the Commission finds that the QF has
“nondiscriminatory access” to one of several specified
energy markets. 16 U.S.C. § 824a-3(m)(1). Those markets
generally correspond to the markets operated by regional
transmission organizations and independent system
operators (known as “regional markets” or “organized
markets”).

To implement this new statutory language, FERC issued
Order 688. New PURPA Section 210(m) Regulations
Available to Small Power Production and Cogeneration
Facilities, Order 688, 71 Fed. Reg. 64,342 (Nov. 1, 2006);
New PURPA Section 210(m) Regulations Applicable to
Small Power Production and Cogeneration Facilities, Order
688-A, 72 Fed. Reg. 35,872 (June 29, 2007). Order 688
established a rebuttable presumption that “small”
facilities—defined as those with a power capacity less than
or equal to 20 megawatts—lack non-discriminatory market
access, whereas “large” facilities with a capacity exceeding
20 megawatts have adequate market access. Order 688, 71
Fed. Reg. at 64,343-44, 64,352-54. The Commission
acknowledged that no single threshold would perfectly
distinguish between those facilities with nondiscriminatory
access to markets and those without such access, but it
determined that a 20-megawatt threshold would be
“reasonable and administratively workable.” Id. at 64,352—
53; see also American Forest & Paper Ass’n v. FERC, 550
F.3d 1179, 1183 (D.C. Cir. 2008) (upholding Order 688’s
interpretation of the 2005 statutory amendment).
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C

In 2016, FERC began to consider revising the PURPA
regulations. In 2019, after holding a technical conference
and soliciting public comments, it issued a notice of
proposed rulemaking. Qualifying Facility Rates and
Requirements, Implementation Issues Under the Public
Utility Regulatory Policies Act of 1978, 84 Fed. Reg. 53,246
(proposed Oct. 4, 2019) (2019 NPRM). The next year, a
divided Commission issued Order 872. Qualifying Facility
Rates and Requirements Implementation Issues Under the
Public Utility Regulatory Policies Act of 1978, Order 872,
85 Fed. Reg. 54,638 (Sept. 2, 2020). In response to requests
for rehearing, the Commission issued Order 872-A, largely
reaffirming the conclusions and reasoning of Order 872.
Qualifying Facility Rates and Requirements Implementation
Issues Under the Public Utility Regulatory Policies Act of
1978, Order 872-A, 85 Fed. Reg. 86,656 (Dec. 30, 2020)
(We refer to both orders collectively as “Order 872”"). Then-
Commissioner Glick dissented in part, arguing that the
revised PURPA rules “gutted” PURPA and defied
Congress’s intent to encourage QFs. Order 872-A, 85 Fed.
Reg. at 86,750 (Glick, Cmm’r, dissenting in part).

FERC explained that revision of its PURPA regulations
was appropriate considering the dramatic changes that have
reshaped the energy industry since the Commission first
issued its regulations in 1980. Order 872, 85 Fed. Reg. at
54,647-48. For example, FERC found that technological
advances and the declining cost of facility development have
transformed the once-nascent renewable-energy sector into
a mature and growing industry. /d. The Commission also
observed that energy markets have become more
competitive and efficient, driven by the creation of new
market structures and the rise of competitive independent
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power facilities. Id. at 54,648; see also FERC v. Electric
Power Supply Ass’n, 577 U.S. 260, 267 (2016) (observing
that market conditions have changed dramatically in the past
several decades, moving from a market dominated by local,
vertically integrated monopolies to a market where
“[i]ndependent power plants . . . abound” and energy flows
“through an interconnected ‘grid’ of near-nationwide scope”
(quoting New York v. FERC, 535 U.S. 1, 7 (2002))). In light
of those changes, the Commission concluded that the revised
regulations would better comply with PURPA’s statutory
requirements. Order 872, 85 Fed. Reg. at 54,643. And so,
consistent with PURPA’s requirement that FERC revise its
regulations “from time to time,” 16 U.S.C. § 824a-3(a), the
Commission amended its PURPA regulations. Order 872, 85
Fed. Reg. at 54,648.

Order 872 makes several significant changes to the
PURPA regulations, four of which are relevant here.

First, Order 872 modifies the 1980 Site Rule. Order 872
does not change the rule for affiliated facilities located
within one mile of each other: As before, there is an
irrebuttable presumption that affiliated facilities that are
within one mile of each other and that use the same energy
resource are “located at the same site.” 18 C.F.R.
§ 292.204(a)(2)(1)(A); Order 872, 85 Fed. Reg. at 54,696.
But Order 872 modifies the rule for facilities located more
than one mile apart. Under the new site rule, there is an
irrebuttable presumption of separateness only when
affiliated facilities using the same energy resource are
located ten miles or more apart. 18 C.F.R.
§ 292.204(a)(2)(1)(B); Order 872, 85 Fed. Reg. at 54,696.
When affiliated facilities using the same energy resource are
located more than one mile but less than ten miles apart,
there is a rebuttable presumption that those facilities are
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located at separate sites. 18 C.F.R. § 292.204(a)(2)(i)(C);
Order 872, 85 Fed. Reg. at 54,696. The Commission
summarized its new rule as follows: Under the new rule,
“electric utilities, state regulatory authorities, and other
interested parties” may now demonstrate that “affiliated
small power production facilities that use the same energy
resource and are more than one mile apart and less than 10
miles apart actually are at the same site (with distances one
mile or less apart still irrebuttably at the same site and
distances 10 miles or more apart irrebuttably at separate
sites).” Order 872, 85 Fed. Reg. at 54,696.

The rule sets out a non-exhaustive list of factors that may
be used to rebut the presumption of separateness, such as
whether the facilities share common physical characteristics,
common ownership and control, and shared contracts. Order
872, 85 Fed. Reg. at 54,701. The new site rule applies to all
QFs that seek certification or recertification on or after
December 31, 2020, 18 C.F.R. § 292.204(a)(2), but an
existing QF’s recertification is not subject to protest unless
the QF undergoes “substantive changes,” Order 872, 85 Fed.
Reg. at 54,706—07. We refer to the new site requirements as
the “2020 Site Rule.”

Second, Order 872 modifies the Fixed-Rate Rule
applicable to power-sales contracts between QFs and electric
utilities. Under the 1980 Rules, a QF was entitled to receive
a rate equal to the electric utility’s full avoided costs, and it
could choose to receive either an as-available rate calculated
at the time of delivery, or a rate calculated and fixed at the
time that a contractual obligation was incurred. See Winding
Creek Solar, 932 F.3d at 863. Order 872 retains the
requirement that QFs receive a rate equal to the utility’s full
avoided costs. Order 872, 85 Fed. Reg. at 54,650. But Order
872 grants States the option, if they deem it appropriate, to
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eliminate the Fixed-Rate Rule and instead require that the
avoided energy cost portion of a QF’s contract vary based on
the as-available rate calculated at the time of delivery. 18
C.F.R. § 292.304(d)(2); Order 872, 85 Fed. Reg. at 54,648.
Order 872 still requires that QFs be given the option to
receive avoided capacity costs at fixed rates. Id. These
capacity rates compensate a QF for the fact that its existence
spares the utility certain fixed costs, such as the cost of
building and financing generating plants of its own. /d. at
54,645-46, 54,655-56.

Third, Order 872 provides States additional flexibility to
use various market prices when calculating a utility’s
avoided costs. As relevant here, Order 872 allows States to
adopt a rebuttable presumption that, for utilities located
within certain organized energy markets, the “locational
marginal price,” or “LMP,” reflects the purchasing utility’s
avoided costs. See 18 C.F.R. § 292.304(b)(6). Within those
organized energy markets, LMP represents “the least-cost of
meeting an incremental megawatt-hour of demand at each
location on the grid, and thus prices vary based on location
and time.” Sacramento Mun. Util. Dist. v. FERC, 616 F.3d
520, 524 (D.C. Cir. 2010) (per curiam); see also Electric
Power Supply Ass’n, 577 U.S. at 268—69 (explaining how
LMP is calculated). The Commission concluded that LMP
“reflect[s] the true marginal cost of production of energy,
taking into account all physical system constraints,” and that
LMP ““accurately represents the purchasing electric utility’s
avoided energy cost at the time the energy is delivered.”
Order 872, 85 Fed. Reg. at 54,660—61. But the Commission
also recognized that LMP may sometimes deviate from
actual avoided costs. Order 872 therefore rejects the
categorical rule that the Commission had considered in the
notice of proposed rulemaking—which would have allowed
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States to use LMP as a per se appropriate measure of avoided
costs—and instead allows States to adopt a rebuttable
presumption that LMP reflects a utility’s avoided costs. /d.
at 54,659.

Fourth, Order 872 revises the provision of Order 688 that
terminates an electric utility’s obligation to purchase from a
QF if the QF has nondiscriminatory access to certain
organized markets. 16 U.S.C. § 824a-3(m). Order 688
established a rebuttable presumption that QFs with a net
power capacity of less than or equal to 20 megawatts do not
have adequate, nondiscriminatory access to markets. In the
2019 notice of proposed rulemaking, the Commission
considered reducing that threshold to one megawatt, but it
decided not to do so, noting that commenters had
demonstrated that market-access barriers are “more acute for
smaller QFs at or near the 1 MW threshold.” Order 872, 85
Fed. Reg. at 54,716. Instead, the Commission reduced the
threshold to five megawatts. 18 C.F.R. §292.309(d)(2);
Order 872, 85 Fed. Reg. at 54,715. Under the new rule,
“small power production facilities with a net power
production capacity at or below 5 MW will be presumed not
to have nondiscriminatory access to markets, and,
conversely, small power production facilities with a net
power production capacity over 5 MW will be presumed to
have nondiscriminatory access to markets.” Order 872, 85
Fed. Reg. at 54,715.

FERC determined that it was not required to conduct an
environmental analysis of Order 8§72 under NEPA. Order
872, 85 Fed. Reg. at 54,725. It gave two justifications for its
conclusion. First, FERC determined that Order 872 fell
within a “categorical exclusion” to NEPA for rules that are
“clarifying, corrective, or procedural” in nature. Id. at 54,727
n.1090 (quoting 18 C.F.R. § 380.4(a)(2)(i1)). Second, FERC
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stated that any downstream environmental effects of Order
872 were too uncertain and speculative to trigger NEPA
review. Id. at 54,727. For those reasons, FERC determined
that neither an environmental assessment nor an
environmental impact statement was required.

D

The Solar Energy Industries Association (Solar
Association) and a group of environmental organizations
(Environmental Organizations) petition for review of Order
872. Each party presents slightly different challenges, but for
the sake of simplicity, we refer to them collectively as
“petitioners” unless otherwise noted. FERC opposes the
petitions for review, and a group of electric utilities and
utility-related interest groups (Utility-Intervenors) have
intervened in support of FERC.

A renewable facility developer, NewSun Energy, LLC,
has also intervened in support of the petitioners. Utility-
Intervenors urge us not to consider several arguments raised
by NewSun. Utility-Intervenors correctly observe that we
typically will not consider issues raised exclusively by an
intervenor. See Washington Utils. & Transp. Comm’n v.
FERC, 26 F.3d 935, 941-42 (9th Cir. 1994). But here, the
issues raised in NewSun’s brief are, with just one exception,
coextensive with those addressed by the petitioners. The
exception is NewSun’s argument that it was arbitrary and
capricious for FERC to decline to establish a minimum
contract length for agreements between QFs and electric
utilities. Because no petitioner raised that issue, we strike
that portion of NewSun’s brief. See id.

We have jurisdiction to review the petitions under 16
U.S.C. §825/(b). Although that provision gives us
jurisdiction to review final orders of the Commission, it
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prohibits us from considering any objection “unless such
objection shall have been urged before the Commission in
the application for rehearing.” Id. Both the Environmental
Organizations and the Solar Association filed petitions for
rehearing, and although Utility-Intervenors (but not FERC)
question the sufficiency of those petitions, we conclude that
the petitions adequately raised the challenges to Order 872
that petitioners now advance. See Bangor Hydro-Elec. Co.
v. FERC, 925 F.2d 465, 467 n.* (D.C. Cir. 1991) (per
curiam).

II

Before addressing petitioners’ challenges to individual
provisions of Order 872, we consider their argument that the
order as a whole is inconsistent with PURPA’s directive that
FERC “encourage” the development of QFs.

We review an agency’s interpretation of a statute under
the framework of Chevron U.S.A. Inc. v. NRDC, Inc., 467
U.S. 837 (1984); see Pacific Choice Seafood Co. v. Ross,
976 F.3d 932, 940 (9th Cir. 2020). “[W]hen an agency is
authorized by Congress to issue regulations and promulgates
a regulation interpreting a statute it enforces, the
interpretation receives deference if the statute is ambiguous
and if the agency’s interpretation is reasonable.” Encino
Motorcars, LLC v. Navarro, 579 U.S. 211, 220 (2016).
Petitioners argue that Order 872 fails at step one of Chevron
because it is contrary to the unambiguous terms of PURPA
and at step two because it reflects an unreasonable
interpretation of the statute.

PURPA provides that FERC “shall prescribe, and from
time to time thereafter revise, such rules as it determines

necessary to encourage cogeneration and small power
production.” 16 U.S.C. § 824a-3(a). According to
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petitioners, Order 872 “rescinded longstanding policies that
had enabled the development of Qualifying Facilities,”
replacing them with “new policies that were not designed to
encourage the development of Qualifying Facilities.”
Because Order 872 provides less support to QFs than the
status quo under the 1980 Rules—“discouraging” them
relative to that baseline—petitioners contend that Order 872
violates the statute.

The principal flaw in petitioners’ argument is that
PURPA does not simply task FERC with prescribing rules
“to encourage” QFs. Rather, it requires FERC to prescribe
“such rules as it determines necessary to encourage” QFs,
and it directs FERC to “from time to time thereafter revise”
those rules. 16 U.S.C. § 824a-3(a) (emphasis added). On its
face, the statute gives FERC broad discretion to evaluate
which rules are necessary to encourage QFs and which are
not. It also gives FERC discretion to reevaluate its rules and
alter them in light of experience. The encouragement
provision represents an “express delegation of authority to
the agency to elucidate a specific provision of the statute by
regulation.” Chevron, 467 U.S. at 843—44. It does not impose
a ratchet under which every FERC rule must encourage QFs
to a greater extent than the rule that came before it.

Nor is FERC’s interpretation unreasonable under step
two. FERC determined that the encouragement provision is
satisfied so long as FERC’s regulations—viewed as a
whole—continue to encourage QFs. Order 872, 85 Fed. Reg.
at 54,650. In Order 872, FERC found that that is exactly
what the regulations do. The Commission explained that
Order 872 “may end up encouraging QF development
differently from the current PURPA Regulations, but the
Commission’s regulations continue to encourage QF
development, as contemplated by PURPA.” Id. Most
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importantly, the revised PURPA regulations “continue to
require that QF rates be set at full avoided costs, a provision
the Supreme Court described as ‘provid[ing] the maximum
incentive for the development of cogeneration and small
power production.”” Id. (quoting American Paper, 461 U.S.
at 418). FERC also observed that its new rules retain many
elements of the 1980 Rules that provided support for QFs
(such as the requirement that utilities provide
interconnection) and that Order 872 supports QFs in new
ways (by adding, for example, the competitive-solicitation
rules that renewable resource developers, like the Solar
Association, suggested). Id. at 54,644, 54,650-51.

Of course, it is easy to imagine ways in which FERC
could have provided even more encouragement to QFs. But
PURPA does not require FERC to encourage QFs to the
maximum extent possible, regardless of any countervailing
interests. To the contrary, the statute makes clear that FERC
must take into account at least some other considerations. To
take just one example, PURPA prohibits FERC from setting
a rate for power from QFs “which exceeds the incremental
cost to the electric utility of alternative electric energy.” 16
U.S.C. §824a-3(b). The Commission’s exercise of
discretion was not unreasonable simply because it balanced
the need to encourage QFs against other competing interests.

III

We now turn to petitioners’ challenges to specific
provisions of Order 872. Petitioners challenge four
components of the order: (1) the modified Site Rule, (2) the
modified Fixed-Rate Rule, (3)the creation of the LMP
rebuttable presumption, and (4) the revised market-access
presumption. Petitioners argue that those components of
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Order 872 conflict with PURPA or are arbitrary and
capricious, or both.

A

Under PURPA, a “small power production facility” (one
of the two types of QFs) must have a power production
capacity “which, together with any other facilities located at
the same site (as determined by the Commission), is not
greater than 80 megawatts.” 16 U.S.C. § 796(17)(A)(ii). The
1980 Site Rule provided that facilities were “located at the
same site” if they were within one mile of each other, “use[d]
the same energy resource,” and were “owned by the same
person.” Order 70, 45 Fed. Reg. at 17,965. Facilities that
were more than one mile apart were deemed to be located at
separate sites.

The 2020 Site Rule kept in place the rule for facilities
within one mile of each other, but it adopted a new approach
for facilities located more than one mile apart. Under the
new rule, there is an irrebuttable presumption that facilities
more than ten miles apart are located at separate sites, but
only a rebuttable presumption that affiliated facilities that
use the same energy resource and are located between one
and ten miles apart are at separate sites. Order 872, 85 Fed.
Reg. at 54,696. The presumption of separateness may be
rebutted using a non-exhaustive list of factors, such as
whether the facilities share common physical characteristics,
common ownership and control, and shared contracts. Id. at
54,701. The new rule makes it more likely that two facilities
will be deemed to be at the same site, and, accordingly, that
their production capacity will exceed the 80-megawatt
threshold, making them ineligible for QF status. Petitioners
advance several different challenges to the 2020 Site Rule,
but we find none persuasive.
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1

Petitioners argue that Order 872’s new definition of “at
the same site” defies the plain meaning of the statutory text.
In their view, the term “site” is clear and unambiguous:
“Site” is a geographic term that refers to “[a] place or
location; esp., a piece of property set aside for a specific
use.” Black’s Law Dictionary 1667 (11th ed. 2019). The
geographic nature of the term is reinforced, they say, by the
prepositional phrase “located at.” Petitioners argue that by
relying on non-geographic factors (such as shared physical
characteristics and common ownership) to determine
whether facilities between one and ten miles apart are
located at the same site, the Commission adopted an
unreasonable interpretation of the statute.

Petitioners’ argument under Chevron step one fails
because Congress did not “directly address[] the precise
question” of how the Commission should determine whether
two facilities are located at the same site. Chevron, 467 U.S.
at 843. To the contrary, Congress expressly delegated that
task to FERC by requiring aggregation of power production
capacity for facilities “located at the same site (as
determined by the Commission).” 16 U.S.C. § 796(17)(A)(ii)
(emphasis added). That language gives FERC broad
discretion to define the meaning of the phrase “located at the
same site.” See Lindeen v. SEC, 825 F.3d 646, 653 (D.C. Cir.
2016) (“The explicit grant of definitional authority manifests
that the Congress intended the [agency] to enjoy broad
discretion.”). Accordingly, we move to step two to
determine whether the agency employed that discretion to
adopt a reasonable definition.

Congress’s use of the word “site” does not prohibit
FERC from considering factors other than location and
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physical proximity. See Rush Univ. Med. Ctr. v. Burwell,
763 F.3d 754, 760 (7th Cir. 2014) (“When a statute
specifically authorizes an agency to define a term, there is
no need to consider whether the term is ambiguous and thus
left to agency delegation.”). Although we agree that the word
“site” typically carries some location-based connotation,
ordinary usage of the word often takes account of non-
locational factors as well. For example, one would not
normally refer to a zoo and a reservoir that are just over a
mile apart as being located at the same site. But if one were
referring to the Central Park Zoo and the Central Park
Reservoir in New York City, it would be natural to describe
them as located at a single site: Central Park. What
constitutes a “site” depends on more than simply physical
distance.

Because Congress did not unambiguously foreclose
FERC’s interpretation, we must defer to that interpretation
as long as it is reasonable. National Cable & Telecomms.
Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005).
Petitioners emphasize that the new rule disqualifies more
facilities than the prior rule, but the approach reflected in the
1980 Site Rule was not the only permissible interpretation of
the statute. In any event, even the 1980 Site Rule took
account of non-locational factors. Under the 1980 Site Rule,
FERC considered not only physical proximity, but also
whether the facilities were “owned by the same person” and
“use[d] the same energy resource,” to determine whether
two facilities within one mile of each other were located at
the same site. Order 70, 45 Fed. Reg. at 17,965. The 2020
Site Rule relies on similar non-locational factors to guide the
Commission’s classification of facilities between one and
ten miles apart. Although facilities located between one and
ten miles apart are presumed to be separate, the presumption
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may be rebutted by showing, for example, that two facilities
share common physical characteristics, common ownership
and control, and shared contracts. Order 872, 85 Fed. Reg.
at 54,701. That is a permissible exercise of the discretion that
Congress granted the Commission.

2

Petitioners also challenge the 2020 Site Rule under the
APA. We will set aside the agency’s action if it is “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). For an agency’s
decision to survive review, “the agency must examine the
relevant data and articulate a satisfactory explanation for its
action including a ‘rational connection between the facts
found and the choice made.’” Motor Vehicle Mfrs. Ass’n of
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983) (quoting Burlington Truck Lines v. United States, 371
U.S. 156, 168 (1962)). A “satisfactory explanation” need not
be the best possible explanation. Whether or not we would
have made the same choice as the agency, we must uphold
the agency’s action so long as it is “reasonable and
reasonably explained.” FCC v. Prometheus Radio Project,
141 S. Ct. 1150, 1158 (2021).

In Order 872, the Commission found “that some large
facilities were disaggregating into smaller facilities and
strategically spacing themselves slightly more than one mile
apart in order to be able to qualify as separate small power
production facilities.” Order 872-A, 85 Fed. Reg. at 86,690.
The Commission determined that this practice of strategic
disaggregation “contradict[ed] the spirit and purpose of
PURPA” because it allowed large facilities to skirt PURPA’s
80-megawatt size cap, and that the revised rule would help
combat this practice. /d. at 86,691. FERC recognized that
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strategic circumvention of the prior site rule was not
necessarily an everyday occurrence. Order 872, 85 Fed. Reg.
at 54,697. But it provided specific examples of projects that,
in its view, had improperly taken advantage of the 1980 Site
Rule in order to avoid PURPA’s size limitation. Order 872-
A, 85 Fed. Reg. at 86,690. The revised rule addresses that
problem. Because FERC’s decision to modify the Site Rule
was “reasonable and reasonably explained,” it satisfies our
“deferential” standard of review under the APA. Prometheus
Radio Project, 141 S. Ct. at 1158.

Petitioners argue that the rule is nevertheless arbitrary
and capricious in three different ways.

First, petitioners argue that the choice of a ten-mile
threshold is arbitrary because FERC might just as well have
promulgated a three-mile rule, a five-mile rule, or a
seventeen-mile rule. In some sense of the word “arbitrary,”
petitioners have a point: As FERC acknowledged when
initially implementing its 1980 Site Rule, even the one-mile
rule was “essentially arbitrary.” Windfarms, Ltd., 13
F.E.R.C. 161,017, 61,032 (1980). But that does not make
the rule arbitrary in the sense contemplated by the APA.

The problem that FERC confronted is one that arises
frequently in administrative rulemaking. In order to design a
clear, manageable regulation, agencies often must select a
single quantitative threshold from among a range of
reasonable options. We have explained that when an agency
“‘had to choose some number from a broad range’ and
selected a ‘reasonable figure,”” its choice satisfies the
arbitrary-and-capricious standard even if there are other
reasonable values that the agency could have chosen. Pacific
Choice Seafood Co., 976 F.3d at 943 (quoting San Luis &
Delta-Mendota Water Auth. v. Jewell, 747 F.3d 581, 616
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(9th Cir. 2014)). A 55-mile-per-hour speed limit is not
“arbitrary” just because 50 miles per hour, or 60 miles per
hour, would work equally well. See Air N. Am. v.
Department of Transp., 937 F.2d 1427, 1431-32 (9th Cir.
1991) (“[W]hen the language and policy of a statute permit
arange of alternative approaches to a particular problem, the
courts must allow the agency charged with implementing the
statute to choose the alternative that the agency prefers.”).

Here, FERC determined that a one-mile threshold
allowed large facilities to skirt PURPA’s size limitation. To
combat that practice, FERC needed to pick a greater
threshold. As FERC recognized, “[t]en miles need not be the
only possible choice under the statute in order for it to be
considered reasonable.” Order 872-A, 85 Fed. Reg. at
86,692. But FERC nevertheless concluded that a ten-mile
cutoff is “qualitatively a large enough distance to serve as
the inflection point beyond which it is safe to irrebuttably
presume separate sites.” Id. We see no reason to conclude
that its choice of a ten-mile threshold was arbitrary or
capricious.

Second, petitioners argue that the revised site rule
disregards FERC’s long-held preference for a bright-line
rule. Whereas the 1980 Site Rule relied on a bright-line, one-
mile threshold, the new rule relies on a rebuttable
presumption and case-by-case evaluation, which petitioners
say represents an unjustified departure from FERC’s
historical practice.

That argument misunderstands an administrative
agency’s authority to change policies over time. The APA
does not require “regulatory agencies [to] establish rules of
conduct to last forever,” and agencies may “adapt their rules
and policies to the demands of changing circumstances.’”
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State Farm, 463 U.S. at 43 (first quoting American Trucking
Ass’ns v. Atchison, Topeka, & Santa Fe Ry. Co., 387 U.S.
397,416 (1967); and then quoting Permian Basin Area Rate
Cases, 390 U.S. 747, 784 (1968)). An agency may change
its position for any number of reasons, such as a change in
factual circumstances or a shift in its policy priorities. See
Organized Vill. of Kake v. USDA, 795 F.3d 956, 968 (9th
Cir. 2015) (en banc). And when an agency changes course,
“it need not demonstrate to a court’s satisfaction that the
reasons for the new policy are better than the reasons for the
old one.” FCCv. Fox Television Stations, Inc., 556 U.S. 502,
515 (2009). Rather, as long as the agency “display[s]
awareness that it is changing position,” then “it suffices that
the new policy is permissible under the statute, that there are
good reasons for it, and that the agency believes it to be
better.” Id. (emphasis omitted).

Petitioners are correct that when it adopted the one-mile
rule, FERC stated that a rebuttable presumption would be
“burdensome and confusing.” Order 70, 45 Fed. Reg. at
17,965. And FERC repeatedly rejected proposals to modify
the rule, explaining that “[cJonstruing the one-mile rule as
merely a rebuttable presumption . . . and the litigation that
would inevitably follow, would hardly be consistent” with
the intent of Congress to encourage the development of QFs.
Northern Laramie Range All., 139 F.E.R.C. 961,190, 62,316
n.56 (2012).

But FERC was not required to maintain that position
forever. In Order 872, FERC provided “good reasons” for its
decision to abandon the bright-line, one-mile rule. Fox, 556
U.S. at 515. FERC recognized that the new site rule and
related certification procedures could produce additional
administrative burden and litigation risk for QFs. Order 872,
85 Fed. Reg. at 54,706. Nevertheless, it reasonably
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concluded that the benefits of the new rule—ensuring that
PURPA’s benefits flow only to small facilities, not to large
facilities masquerading as small ones through strategic
facility placement—outweighed those costs. /d. FERC
determined that the revised site rule and its accompanying
regulatory requirements struck “an appropriate balance
between the need to address improper circumvention and the
need to avoid unduly burdening small power production
QFs.” Order 872-A, 85 Fed. Reg. at 86,701.

That explanation satisfies the APA. Even though FERC
had rejected this calculus when it opted to keep in place the
previous bright-line rule, FERC was entitled to prioritize its
concerns about improper aggregation over concerns about
administrative uncertainty, even if doing so represented a
departure from a long-held determination by the agency. See
Organized Vill. of Kake, 795 F.3d at 968 (explaining that an
agency may reprioritizeé some concerns over others it
previously deemed more important, “even on precisely the
same record”); State Farm, 463 U.S. at 57 (“An agency’s
view of what is in the public interest may change, either with
or without a change in circumstances.” (quoting Greater
Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C.
Cir. 1970))); accord National Ass’n of Home Builders v.
EPA, 682 F.3d 1032, 1038 (D.C. Cir. 2012).

Third, petitioners argue that FERC failed to consider the
reliance interests engendered by the prior rule. Since 1980,
developers relied on the prior one-mile rule when deciding
where to build a given facility—so long as the facility was
more than one mile apart from another affiliated facility,
developers could safely assume that the facilities would be
deemed separate sites. But under the new site rule, there is
no longer such a guarantee. And because the new rules apply
to recertifications filed by existing facilities, an existing QF
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faces the risk that it will lose its eligibility for PURPA’s
benefits if it is deemed to be at the same site as another
facility.

As we have explained, an agency is generally free to
change policy without offering a more substantial
explanation than would be required if it were writing on a
blank slate. Sometimes, however, “a more detailed
justification” is required. Fox, 556 U.S. at 515. In particular,
when the prior policy “has engendered serious reliance
interests,” then “[i]t would be arbitrary or capricious to
ignore such matters.” Id.; accord Encino Motorcars, 579
U.S. at 221-22. In that situation, a “reasoned explanation is
needed” for disregarding the interests “engendered by the
prior policy.” Fox, 556 U.S. at 515. An agency must “assess
whether there were reliance interests” in the prior rule,
determine whether those interests “were significant,” and
weigh them ‘“against competing policy concerns.”
Department of Homeland Sec. v. Regents of the Univ. of
Cal., 140 S. Ct. 1891, 1915 (2020).

In Order 872, FERC acknowledged the reliance interests
engendered by the 1980 Site Rule, recognizing that some
parties had relied on the prior rule when developing QFs.
See, e.g., Order 872-A, 85 Fed. Reg. at 86,698-99, 86,701—
03. But an agency “may determine, in the particular context
before it, that other interests and policy concerns outweigh
any reliance interests.” Regents of the Univ. of Cal., 140 S.
Ct. at 1914; see Encino Motorcars, 579 U.S. at 226
(Ginsburg, J., concurring) (“[R]eliance does not overwhelm
good reasons for a policy change.”). FERC reasoned that
preventing strategic circumvention of the site rule was more
important than any reliance interests, particularly when
many of the facilities that adversely relied on the old rule had
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engaged in the very disaggregation practices that FERC now
seeks to prevent. Order 872-A, 85 Fed. Reg. at 86,702.

Importantly, FERC not only recognized the existence of
reliance interests but also took at least some measures to
mitigate the harm to relying parties. FERC emphasized that
“the new regulations do not apply to an existing facility
unless and until it makes substantive changes.” Order 872-
A, 85 Fed. Reg. at 86,702. FERC reasoned that “[w]hen the
existing QF makes a substantive change, it is no longer the
same facility it was before,” justifying application of the new
rule. Id. Order 872 provided examples of the kind of changes
that the Commission considers substantive: If, for example,
a facility’s power production capacity changes by at least
one megawatt or five percent, or its ownership changes by at
least ten percent, the new rules would apply. Order 872, 85
Fed. Reg. at 54,706. By acknowledging the existence of
reliance interests and incorporating measures to limit the
harm to the relying parties, FERC satisfied the APA.

3

Finally, petitioners contend that the 2020 Site Rule is
unlawfully retroactive. An administrative agency generally
may not promulgate retroactive regulations “unless that
power is conveyed by Congress in express terms.” Bowen v.
Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988). No
party contends that FERC is authorized by statute to engage
in retroactive rulemaking. The only question, then, is
whether FERC’s new site rule is retroactive.

A provision operates retroactively when it would “impair
rights a party possessed when he acted, increase a party’s
liability for past conduct, or impose new duties with respect
to transactions already completed.” Landgraf v. USI Film
Prods., 511 U.S. 244, 280 (1994); see Bahr v. Regan, 6 F.4th
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1059, 1072 (9th Cir. 2021) (applying the principles of
Landgraf to the analysis of regulatory retroactivity);
National Mining Ass’n v. Department of Labor, 292 F.3d
849, 859 (D.C. Cir. 2002) (same). The critical question is
“whether the new provision attaches new legal consequences
to events completed before its enactment.” Landgraf, 511
U.S. at 270; see also Bowen, 488 U.S. at 219 (Scalia, J.,
concurring) (explaining that an administrative rule is
impermissible when it “alter[s] the past legal consequences
of past actions”).

The new site rule does not operate retroactively. It
applies to new facilities seeking initial certification and to
existing facilities seeking recertification, but only if that
certification or recertification is sought affer the rule’s
effective date of December 31, 2020. 18 C.F.R.
§ 292.204(a)(2)(B)—(C); Order 872, 85 Fed. Reg. at 54,649.
The rule applies to recertification of an existing QF only
when there have been “substantive changes” to that facility,
such as when a facility’s power production capacity changes
by at least five percent, or its ownership changes by at least
ten percent. Order 872, 85 Fed. Reg. at 54,706. In other
words, so long as an already-certified facility does not
undergo a substantive change, the old rule applies, and the
new rule poses no threat to its qualifying status.

Petitioners do not take issue with the rule’s application
to initial certifications of new facilities. Instead, they focus
on the application of the rule to recertifications of already-
existing facilities. They ar