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SUMMARY* 

 
Jurisdiction 

 
The panel denied a motion by Defendants to dismiss the 

appeal in Case No. 25-3727, and granted a motion by 
Defendants to dismiss the appeal in Case No. 25-7781.   

The State of California and its Governor, Gavin 
Newsom, sued the President, the Secretary of Defense, and 
the Department of Defense (collectively, “Defendants”) 
when, in response to disturbances in Los Angeles, the 
President invoked 10 U.S.C. § 12406 and ordered 4,000 
members of the California National Guard into federal 
service for 60 days to protect federal personnel performing 
federal functions and to protect federal property.  

Federal Rule of Appellate Procedure 42(b)(2) provides 
that “[a]n appeal may be dismissed on the appellant’s motion 
on terms agreed to by the parties or fixed by the court.”  But 
granting such a motion is not mandatory—Rule 42(b) says 
that an appeal “may be dismissed on the appellant’s motion,” 
not that it “shall be dismissed.” 

The panel denied Defendants’ motion to dismiss the 
appeal in Case No. 25-3727—Defendants’ appeal of the 
district court’s injunction against the initial federalization 
and deployment of the California National Guard—for three 
reasons: (1) the appeal of the initial-federalization injunction 
is not moot where a decision on the merits would provide 
relief to the State by preventing federalization of the 

 
* This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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California National Guard under similar circumstances in 
the future, (2) the court and the parties have already invested 
substantial time in the appeal, and (3) exercising discretion 
against dismissal would curtail strategic behavior and 
prevent a party from manipulating the formation of 
precedent by dismissing those proceedings that may lead to 
an adverse decision.  

The panel granted Defendants’ motion to dismiss the 
appeal in Case No. 25-7781—Defendants’ appeal of the 
district court’s injunction against the extension of the 
federalization and deployment of the California National 
Guard.  Whether or not the appeal is moot under Article III, 
it has little practical significance in light of the panel’s 
decision to affirm the initial federalization injunction. The 
parties have not briefed the appeal of the federalization-
extension injunction, nor has the court devoted resources to 
it. And because the appeal may raise issues that would recur 
in a future federalization case, the dismissal of the appeal 
poses less potential for strategic manipulation. 

Dissenting in part, Judge Bennett agreed with the 
majority’s decision to dismiss the appeal in Case No. 25-
7781.  However, he would also grant Defendants-
Appellants’ motion to dismiss the appeal in Case No. 25-
3727 because, beyond the panel’s investment of time, there 
is nothing more to establish grounds for the panel to exercise 
its discretion not to dismiss under Rule 42(b). Plaintiffs-
Appellees do not claim that dismissal would cause them any 
specific financial loss or other injury, and Judge Bennett saw 
no signs of gamesmanship. 
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ORDER 
 

In June 2025, in response to disturbances in Los Angeles, 
the President invoked 10 U.S.C. § 12406 and ordered 4,000 
members of the California National Guard into federal 
service for 60 days to protect federal personnel performing 
federal functions and to protect federal property. The State 
of California and its Governor, Gavin Newsom, sued the 
President, the Secretary of Defense, and the Department of 
Defense. The ensuing litigation has resulted in three appeals 
presently before this court. 

First, the district court granted a temporary restraining 
order enjoining Defendants “from deploying members of the 
California National Guard in Los Angeles” and directing 
them “to “return control of the California National Guard to 
Governor Newsom.” Newsom v. Trump, 786 F. Supp. 3d 
1235, 1263 (N.D. Cal. 2025). Concluding that the temporary 
restraining order was effectively a preliminary injunction, 
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we stayed the injunction pending appeal. Newsom v. Trump, 
141 F.4th 1032, 1044, 1056 (9th Cir. 2025). Defendants’ 
appeal of that injunction (Case No. 25-3727) has been fully 
briefed, and we heard oral argument on October 22, 2025. 
Dkt. No. 141. 

Second, the district court entered an injunction barring 
Defendants from “deploying, ordering, instructing, training, 
or using the National Guard currently deployed in 
California . . . to execute the laws . . . unless and until 
Defendants satisfy the requirements of a valid constitutional 
or statutory exception . . . to the Posse Comitatus Act,” 18 
U.S.C. § 1385. Newsom v. Trump, 797 F. Supp. 3d 1092, 
1131–32 (N.D. Cal. 2025). We entered an administrative 
stay of that injunction. No. 25-5553, Dkt. No. 7 (Sep. 4, 
2025). Thereafter, we granted Plaintiffs’ unopposed motion 
to hold the appeal in abeyance. No. 25-5553, Dkt. No. 39 
(Jan. 12, 2026). 

Third, after Defendants entered new orders extending the 
initial 60-day federalization of the California National 
Guard, the district court entered a new injunction barring the 
continued federalization. Newsom v. Trump, 811 F. Supp. 3d 
1086, 1116 (N.D. Cal. 2025). We granted a partial 
administrative stay of that order insofar as it compelled 
Defendants to return control of the California National 
Guard to Governor Newsom, but we otherwise denied a stay. 
No. 25-7781, Dkt. No. 14 (Dec. 12, 2025). Thereafter, with 
Defendants’ consent, we lifted the partial administrative 
stay. No. 25-7781, Dkt. No. 24 (Dec. 31, 2025). Defendants’ 
appeal of that injunction (Case No. 25-7781) remains 
pending, but no merits briefs have been filed. 

Presently before us is a motion by Defendants to dismiss 
the appeals in Case No. 25-3727 (that is, the appeal of the 
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district court’s injunction against the initial federalization 
and deployment of the California National Guard) and in 
Case No. 25-7781 (that is, the appeal of the district court’s 
injunction against the extension of the federalization and 
deployment of the California National Guard). Plaintiffs 
oppose the motion in both cases. 

Federal Rule of Appellate Procedure 42(b)(2) provides 
that “[a]n appeal may be dismissed on the appellant’s motion 
on terms agreed to by the parties or fixed by the court.” In 
the normal course, we routinely grant such motions. But 
granting such a motion is not mandatory—Rule 42(b) says 
that an appeal “may be dismissed on the appellant’s motion,” 
not that it “shall be dismissed.” Thus, we have recognized 
that we have “discretion in deciding whether to dismiss an 
appeal on appellant’s motion under Rule 42(b).” Shellman v. 
United States Lines, Inc., 528 F.2d 675, 678 (9th Cir. 1975); 
see also United States v. DeShazer, 554 F.3d 1281, 1285 n.1 
(10th Cir. 2009). 

1. With respect to the initial federalization injunction in 
Case No. 25-3727, we deny the motion to dismiss for three 
reasons. See In re Nexium Antitrust Litig., 778 F.3d 1, 2 (1st 
Cir. 2015) (per curiam) (identifying three factors to guide the 
exercise of discretion under Rule 42(b)); see also Albers v. 
Eli Lilly & Co., 354 F.3d 644, 646 (7th Cir. 2004) (per 
curiam). 

First, no party suggests that the appeal of the initial-
federalization injunction is moot, and it is not. See In re 
Nexium, 778 F.3d at 2. To be sure, the California National 
Guard is no longer federalized or deployed in Los Angeles, 
but that is because the district court’s injunction barring the 
extension of the federalization took effect. A defendant’s 
compliance with an injunction does not moot an appeal. 
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United States v. Golden Valley Elec. Ass’n, 689 F.3d 1108, 
1113 (9th Cir. 2012). A case “becomes moot only when it is 
impossible for a court to grant any effectual relief whatever 
to the prevailing party.” Chafin v. Chafin, 568 U.S. 165, 172 
(2013) (quoting Knox v. Service Emps. Int’l Union, Local 
1000, 567 U.S. 298, 307 (2012)). Here, a decision on the 
merits would provide relief to the State by preventing 
federalization of the California National Guard under similar 
circumstances in the future. The possibility of such 
federalization and deployment is not speculative. To the 
contrary, Defendants have expressly promised it. For 
example, the President stated, “We are removing the 
National Guard from Chicago, Los Angeles, and Portland,” 
but “[w]e will come back, perhaps in a much different and 
stronger form, when crime begins to soar again—Only a 
question of time!”1 

Second, the court and the parties have already invested 
substantial time in the appeal. By the time Defendants filed 
their motion to dismiss, the case was fully briefed and 
argued, and the court had begun drafting an opinion. 
Recognizing “that a court’s prior investment of time in 
preparing a decision is a relevant factor in deciding whether 
to dismiss,” courts regularly deny motions to dismiss in such 
circumstances. In re Nexium, 778 F.3d at 2; see also Albers, 
354 F.3d at 646; Ford v. Strickland, 696 F.2d 804, 807 (11th 
Cir. 1983) (en banc) (per curiam) (denying motion to dismiss 
filed “[a]fter full briefing, extended oral argument, and 
several months of deliberation during which the judges of 
the Court sought to resolve and reconcile the various issues 

 
1 Donald J. Trump (@realDonaldTrump), Truth Social (Dec. 31, 2025 at 
12:55pm), https://perma.cc/K96X-G78V. 
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involved”); United States v. Hagerman, 549 F.3d 536, 538 
(7th Cir. 2008).  

Third, a “good reason to exercise discretion against 
dismissal is to curtail strategic behavior” and to prevent a 
party from “manipulat[ing] the formation of precedent by 
dismissing those proceedings that may led to an adverse 
decision.” Albers, 354 F.3d at 646; see United States v. 
Washington Dep’t of Fisheries, 573 F.2d 1117, 1118 (9th 
Cir. 1978) (Kennedy, J.) (recognizing that if “an appellant 
sought dismissal for the purpose of evading appellate 
determination of certain questions . . . , we might have 
grounds for exercising our discretion not to dismiss”). 
Defendants have not disavowed any of the arguments they 
have advanced so far, and, as noted, have stated that it is 
“[o]nly a question of time” before they will once again 
engage in the same conduct that prompted this litigation. 
Thus, even if Trump v. Illinois may have prompted 
Defendants’ motion to dismiss, it does not appear to have 
prompted reconsideration of any of Defendants’ positions on 
the merits. 146 S. Ct. 432 (2025) (per curiam). 

Defendants are in the unusual position of being able to 
fulfil their promise of recreating the conditions that led to 
this litigation whenever and wherever they choose. And 
although this panel would hear any appeal of the district 
court’s later decisions in this case, see Ninth Cir. Gen. Order 
6.4(d), it would not hear an appeal from a district court’s 
decision issued in new litigation that might be instituted if, 
for example, Defendants were to federalize the National 
Guard in a different State. In these circumstances, we need 
not conclude that Defendants are presently engaging in 
improper gamesmanship to recognize that dismissal would 
allow Defendants to use Rule 42(b) to prevent the issuance 
of a decision by this panel when the interests of justice 
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require that a decision be issued. Defendants can—and have 
effectively threatened to—“press again before a different 
panel” in an emergency motion in a future case the issues 
that have been fully briefed to us and have already received 
our careful consideration. In re Nexium, 778 F.3d at 2. 

Finally, Oregon v. Trump does not support dismissal, let 
alone require it. 171 F.4th 1144 (9th Cir. 2026) (en banc). 
Unlike in this case, the State there agreed with the federal 
government that “the interests of justice counsel dismissing 
the instant appeals,” and briefing on the merits had not even 
begun.  

2. The appeal of the federalization-extension injunction 
in Case No. 25-7781 is different. Whether or not that appeal 
is moot in an Article III sense, it has little practical 
significance in light of our decision today to affirm the initial 
federalization injunction. The parties have not briefed the 
appeal of the federalization-extension injunction, nor has the 
court devoted resources to it beyond the initial rulings on 
Defendants’ stay motion. And because the appeal may well 
raise issues that would not recur in a future federalization 
case, the dismissal of the appeal poses less potential for 
strategic manipulation. 

The motion to dismiss the appeal in Case No. 25-3727 is 
DENIED; the motion to dismiss the appeal in Case No. 25-
7781 is GRANTED.
 



 NEWSOM V. TRUMP  17 

BENNETT, Circuit Judge, dissenting in part: 

I respectfully dissent in part.  The majority correctly 
dismisses the appeal in Case No. 25-7781.  In my view, 
however, we also should grant the motion to dismiss the 
appeal in Case No. 25-3727 (the “Appeal”). 

Defendants-Appellants moved to dismiss the Appeal 
pursuant to Rule 42(b)(2) of the Federal Rules of Appellate 
Procedure.  As the majority concedes, “[i]n the normal 
course, we routinely grant such motions.”  Majority Op. at 
13.  But because we do so in the exercise of “discretion,” we 
have stated that “circumstances may arise which demand, in 
the interests of justice, that [we] deny [an] appellant’s 
motion to voluntarily dismiss.”  Shellman v. U.S. Lines, Inc., 
528 F.2d 675, 678 (9th Cir. 1975). 

Such circumstances can include the “invest[ment] [of] 
substantial time in the appeal.”  Majority Op. at 14.  But as I 
read our precedent, a substantial investment of time alone is 
insufficient to meet that standard.  See Suntharalinkam v. 
Keisler, 506 F.3d 822, 823 (9th Cir. 2007) (en banc) 
(granting a motion to dismiss under Rule 42(b) which was 
filed about one month after the case had been argued and 
submitted to a fifteen-judge en banc panel); see also id. at 
824 (Kozinski, J., dissenting) (stressing that substantial time 
and resources had been devoted to resolving the case). 

Our precedents require something more.  
Gamesmanship, for example.  “If it appeared that an 
appellant sought dismissal for the purpose of evading 
appellate determination of certain questions in order to 
frustrate court orders in the continuing litigation, we might 
have grounds for exercising our discretion not to dismiss.”  
United States v. Washington, 573 F.2d 1117, 1118 (9th Cir. 
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1978).  We might also deny an appellant’s request to 
abandon its appeal when doing so would result in financial 
loss or other injury to the appellee.  See id. 

But beyond the panel’s investment of time, there is 
nothing more here.  So unlike the majority, I would grant 
Defendants-Appellants’ motion to dismiss the Appeal.  See 
Suntharalinkam, 506 F.3d at 823. 

Plaintiffs-Appellees do not claim that dismissal would 
cause them any specific financial loss or other injury.  
Indeed, if we were to grant the motion, Plaintiffs-Appellees 
would remain protected by the district court’s temporary 
restraining order.  While Plaintiffs-Appellees have expended 
time and expense in defending that order, granting the 
motion to dismiss would inflict no injury on Plaintiffs-
Appellees because dismissal of the Appeal would leave that 
order intact. 

I also see no signs of gamesmanship.  
Defendants-Appellants moved to dismiss just one month 
after the Supreme Court decided Trump v. Illinois, 146 S. Ct. 
432 (2025), which directly concerns a central issue in this 
appeal.  There is nothing wrong or improper about changing 
one’s litigation strategy based on intervening authority from 
the Supreme Court.  See United States v. Brenner, 3 F.4th 
305, 306 (6th Cir. 2021) (finding “no injustice or unfairness” 
in granting a motion to dismiss an appeal based on an 
intervening adverse Supreme Court decision).  Indeed, we 
should welcome such action.  And practically, dismissing 
this interlocutory appeal would send Plaintiffs-Appellees’ 
claims toward trial; it would not absolve Defendants-
Appellants of any alleged violation of law.  See Creaton v. 
Heckler, 781 F.2d 1430, 1431 (9th Cir. 1986) (granting a 
motion to dismiss an appeal because there was no injustice 
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in accepting an appellant’s decision to “proceed to trial 
without interim relief”). 

Our en banc court’s recent decision to grant the motion 
to dismiss in Oregon v. Trump confirms that 
Defendants-Appellants’ motion to dismiss is not improper, 
strategically or otherwise.  171 F.4th 1144 (9th Cir. 2026).  
In Oregon, just as here, the State challenged the President’s 
federalization of its National Guard members, and 
Defendants-Appellants appealed from the district court’s 
adverse rulings.  See Response to Motion to Dismiss at 2–5, 
Oregon v. Trump, No. 25-6268 (9th Cir. Feb. 5, 2026), Dkt. 
No. 114.  While the Appeal and the consolidated Oregon 
appeal were pending, the Supreme Court issued Illinois.  See 
id. at 7.  Defendants-Appellants then moved to dismiss the 
Oregon appeal.  See id.  In doing so, Defendants-Appellants 
did not disavow their legal arguments and even stated that 
they had the authority to engage in the same conduct.  See 
id. at 7–8.  Indeed, the President’s statement that they would 
“come back, perhaps in a much different and stronger form,” 
applied with equal force to the deployment in Portland as to 
the deployment in Los Angeles.  Majority Op. at 14.  Even 
so, our en banc court granted Defendants-Appellants’ 
motion to dismiss the Oregon appeal under Rule 42(b)(2).  
Oregon, 171 F.4th 1144.  In my view, nothing distinguishes 
that motion from this motion. 2   Therefore, following the 

 
2 That the State of Oregon did not oppose the dismissal, in my view, is 
not material.  First, we have discretion in deciding whether to dismiss an 
appeal under Rule 42(b)(2) regardless of the parties’ agreement.  See 
Shellman, 528 F.2d at 678.  Second, Oregon presented materially the 
same situation: after substantial court resources had been expended, 
Defendants-Appellants moved to dismiss the appeal based on Illinois and 
did not disavow their legal arguments.   
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same course, I believe we should grant the motion and 
dismiss the Appeal. 

The gamesmanship precedents relied on by the majority 
are plainly distinguishable.  First, in Albers v. Eli Lilly & Co., 
the appellant’s counsel “essentially conced[ed] that” the plan 
was “to manipulate the formation of precedent by dismissing 
those proceedings that may lead to an adverse decision while 
pursuing others to conclusion.”  354 F.3d 644, 646 (7th Cir. 
2004) (per curiam).  Here, Defendants-Appellants make no 
such concession.  And Illinois provides an evidently bona 
fide reason for seeking dismissal of the Appeal.3  Second, in 
In re Nexium Antitrust Litigation, the circumstances likewise 
indicated that the appellants sought dismissal of their 
interlocutory appeal to later press the same issue on appeal 
“before a different panel.”  778 F.3d 1, 2 (1st Cir. 2015).  
Here, by contrast, because our panel was drawn pursuant to 
our General Order 6.4(d), any appeal of the district court’s 
later decisions in this case will return to us.  See Ninth Cir. 
Gen. Order 6.4(d).  And contrary to the majority’s 
suggestion, Majority Op. at 16, In re Nexium did not go so 
far as holding that courts should be concerned about the 
same issues being raised before a different panel in future, 
hypothetical cases involving different parties.  See In re 
Nexium, 778 F.3d at 2 (expressing concern that defendants 
would be able to raise the same issue “before a different 
panel in an appeal after final judgment” in the same case).  

 
3 Defendants-Appellants moved to dismiss similar appeals in light of 
Illinois.  As discussed above, Defendants-Appellants moved to dismiss 
the Oregon appeal, which motion our en banc court granted.  171 F.4th 
1144.  And on remand from the Supreme Court, Defendants-Appellants 
filed a stipulated dismissal of the Illinois appeal in the Seventh Circuit 
under Rule 42(b)(1).  See Joint Stipulation to Dismiss Appeal at 1, 
Illinois v. Trump, No. 25-2798 (7th Cir. Jan. 21, 2026), Dkt. No. 41. 
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And third, in Washington, we granted the appellants’ motion 
to dismiss their own appeal under Rule 42(b).  573 F.2d at 
1118. 

We have “discretion in deciding whether to dismiss an 
appeal on appellant’s motion under Rule 42(b).”  Shellman, 
528 F.2d at 678.  But I believe Plaintiffs-Appellees would 
suffer no material injury based on our dismissal of the 
Appeal because the district court’s temporary restraining 
order would remain in place as this case proceeds to trial.  
And I see no signs of gamesmanship in Defendants-
Appellants seeking dismissal of the Appeal.  In sum, there 
are no circumstances “which demand, in the interests of 
justice, that [we] deny [Defendants-Appellants’] motion to 
voluntarily dismiss.”  Id. 

Thus, I believe sound judicial discretion favors our 
granting Defendants-Appellants’ motion to dismiss the 
Appeal.  To borrow the words of Chief Justice John Roberts, 
because “it is not necessary to decide more” in the Appeal, I 
believe that “it is necessary not to decide more” in the 
Appeal.  Dobbs v. Jackson Women’s Health Org., 597 U.S. 
215, 348 (2022) (Roberts, C.J., concurring in the judgment).  
The Appeal presents novel and unquestionably 
consequential issues that need not be decided now.  By 
retaining the Appeal, we decide these issues in an 
interlocutory posture and based on briefing prepared amid a 
shifting factual and legal landscape.  And as a result, we have 
received scant briefing on several significant issues, such as 
the viability of Plaintiffs-Appellees’ statutory ultra vires 
claim and their Tenth Amendment claim.  I believe that these 
circumstances clearly counsel restraint, not moving forward 
full speed ahead. 
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For these reasons, I would grant Defendants-Appellants’ 
motion to dismiss the Appeal in Case No. 25-3727.  Thus, I 
respectfully dissent in part. 
 


