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III. STEPS TO TAKE IF THE DECISION IS ADVERSE

A.

IDENTIFY THE APPLICABLE RULES AND ORDERS
RELATING TO THE POST-DECISIONAL PROCESS

The rules pertinent to the rehearing/rehearing en
banc/certiorari process are:

Federal Rule of Appellate Procedure 35 and Ninth
Circuit Rules 35-1 through 35-4 (en banc rehearing);
Federal Rule of Appellate Procedure 40 and Ninth
Circuit Rule 40-1 (panel rehearing);

Federal Rule of Appellate Procedure 41 and Ninth
Circuit Rules 41-1 and 41-2 (mandate);

Ninth Circuit General Orders Chapter V (en banc
procedures); and

Supreme Court Rules 10-16 (certiorari).

COMPUTE AND DOCKET THE RELEVANT DUE
DATES IN THE POST-DECISIONAL PROCESS

In general, the due date for a petition for rehearing or
rehearing en banc is 14 days from the date of decision.
Fed. R. App. P. 35(c) & 40(a)(1).

For a civil case in which one of the parties is the
United States, a United States agency, a United States
officer or employee sued in an official capacity, or a
United States officer or employee sued in an individual
capacity for acts or omissions occurring in connection
with duties performed on behalf of the United States,
the due date for a petition for rehearing or rehearing
en banc from any party (even a non-federal party) is 45
days from the date of the decision.

A motion to extend the time for filing a petition for
panel rehearing or rehearing en banc should be filed no
later than 7 days before the due date for the petition.
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. A petition for certiorari is due 90 days from the date of
the panel’s decision or 90 days from the order denying
a petition for rehearing or rehearing en banc
(whichever is later).

. If no petition for rehearing or rehearing en banc is
filed, the mandate will issue 7 days after the deadline
to file such a petition. If a petition for rehearing or
rehearing en banc is filed and denied, the mandate will
issue 7 days after the order denying the petition is
filed. If a petition for rehearing or rehearing en banc is
granted, the issuance of the mandate will await the
completion of the en banc proceeding. A motion to stay
the mandate, filed prior to issuance of the mandate,
will ordinarily stay the issuance of the mandate
pending resolution of that motion.

DECIDE WHETHER TO SEEK AN EXTENSION OF
TIME IN WHICH TO FILE A PETITION FOR
REHEARING OR REHEARING EN BANC If you need
more than 14 days (or 45 days, in civil cases involving the
federal government) to decide whether to seek rehearing or
rehearing en banc and/or to draft such a petition, promptly
seek an extension of time for filing the petition. All requests
for extensions of time are directed to the panel that decided
the case. Practitioners should be aware that there is no
guarantee that the Court will grant the extension of time. It
should also be noted that Form 14 may not be used to seek
an extension of time for the filing of a petition for rehearing
or rehearing en banc.

EVALUATE WHETHER TO PETITION FOR
REHEARING AND/OR REHEARING EN BANC The
next step 1s to decide whether to seek a panel rehearing or
rehearing en banc. You may request both in the same
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petition if you determine that your case is an appropriate
candidate for both. Fed. R. App. P. 35(b)(3).

1.

When should I file a petition for panel
rehearing? A petition for panel rehearing is
appropriate if it appears that the panel may have
overlooked or misunderstood a point of fact or law
and the error affected how the panel resolved the
case. See Fed. R. App. P. 40(a)(2).

When should I file a petition for rehearing en
banc? A petition for rehearing en banc is
appropriate when the panel’s decision generates
significant legal issues that warrant the attention of
a larger number of members of the Court. A case
that is in conflict with decisions of the Supreme
Court or other panel decisions of this Court, a case
that creates a split among the federal courts of
appeal, or a case that is otherwise of “exceptional
1mportance,” may warrant en banc reconsideration
by the Court. See Fed. R. App. P. 35. This is a very
high bar: Typically, fewer than 20 cases are reheard
en banc per year. Nearly always these are cases
involving published opinions (versus non-
precedential memorandum dispositions), oftentimes
in which the three-judge panel was split 2-1, that a
majority of the active judges on the Court decides
are not only flawed, but involve an error worthy of
convening an en banc Court to correct. Examples of
recent cases that the Court has determined
warranted en banc rehearing can be found in the
Court’s regularly updated report on the status of
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pending en banc cases:
https://www.ca9.uscourts.gov/enbanc/

Practice Tip: In general, if the court resolved your case by
memorandum disposition, it is probably not a strong candidate for en
banc reconsideration. However, if it appears that the reason that the
panel resolved the case in a memorandum disposition was because the
significant legal issue presented has already been resolved by
controlling Ninth Circuit precedent (and the court therefore had no
need to write another opinion on the issue), then the case may still be a
candidate for en banc reconsideration if the circuit precedent on which
the panel relied conflicts with another decision of this circuit, or with
the decisions of other circuits on the same significant legal issue, or if
there are other reasons that the legal issue is of exceptional importance.

3. What are the rules for filing a petition for
rehearing?

a. Deadlines As noted above, in general, the due

date for a petition for rehearing or rehearing en
banc is 14 days from the date of decision. Fed. R.

App. P. 35(c), 40(a)(1). For a civil case in which

one of the parties is the United States, a United

States agency, a United States officer or

employee sued in an official capacity, or a United
States officer or employee sued in an individual

capacity for acts or omissions occurring in

connection with duties performed on behalf of the

United States, the due date for a petition for
rehearing and/or rehearing en banc is 45 days
from the date of the decision.

b. Length A petition for rehearing and/or rehearing

en banc is limited to 15 pages or 4,200 words.

Ninth Cir. R. 40-1(a). A petition or answer must

be accompanied by Ninth Circuit Form 11, no

matter its length. Ninth Cir. R. 35-4(a). Form 11

may be found on the Court’s website at:
https://www.ca9.uscourts.gov/forms/.
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Format The cover should indicate whether you

are seeking panel rehearing, rehearing en banc,
or both. Ninth Cir. R. 35-1.

Content A petition for rehearing en banc should
begin with a statement explaining why the case
meets the criteria set forth in Federal Rule of
Appellate Procedure 35(b)(1). This means that
the petition must show that the panel decision
conflicts with a decision of the Supreme Court or
this Court, and/or the proceeding involves a
question of exceptional importance. The body of
the petition should focus on those criteria as well,
as opposed to disputing case-specific details of the
three-judge panel opinion (such as its
understanding of the facts of the dispute) that are
unlikely to present a question of national
importance. (Factual and case-specific arguments
are more properly presented in a petition for
panel rehearing.) Examples of successful
petitions for rehearing en banc can be found in
the list of currently pending en banc cases, which
1s available here:
https://www.ca9.uscourts.gov/enbanc/.

Required Attachment You must attach the
Court’s decision for which you are seeking
rehearing.

What if the opposing party filed a petition for

rehearing? No response may be filed to a petition
for panel or en banc rehearing unless the Court
orders one. See Fed. R. App. P. 35(e). Where a party
petitions for hearing or rehearing en banc, the Court
will not order a hearing or rehearing en banc
without giving the other parties an opportunity to
express their views as to whether en banc
consideration is appropriate. Ninth Cir. R. 35-2. If
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the Court does order you to respond to a petition,
you should not simply argue that the panel decision
was correct; you should also explain why the case
does not meet the standard for rehearing. Unless
the Court orders otherwise, your opposition should
not exceed 15 pages or 4,200 words, and must be
accompanied by Ninth Circuit Form 11. Ninth Cir.
R. 35-4(a), 40-1(a). Note that a response to a petition
for rehearing en banc may be ordered at the request
of just one judge of the Court, including judges not
on the three-judge panel. Fed. R. App. P. 35(f);
Circuit Advisory Comm. Note to Ninth Cir. R. 35-1
to 35-3. So being directed to respond may indicate
that at least one judge is contemplating a vote to
rehear the case en banc, but does not necessarily
signal a likelihood that a majority of the Court will
ultimately vote to rehear the case en banc.

What if I want to file an amicus brief in
support of, or opposing, the petition? Amicus
briefs may be permitted pursuant to Ninth Circuit
Rule 29-2. See supra Chapter 1X.1.B.4.e, discussing
amicus briefs.

How long does it take the Court to vote on a
petition for rehearing en banc? From the time a
response to a petition for rehearing en banc is filed
to an order granting or denying the petition can take
as little as a few weeks, or as long as several
months. During this time, judges of the Court may
be corresponding about whether to grant rehearing
via internal memoranda, and, if a judge requests a
formal poll, casting their votes. See generally
General Orders 5.4-5.5.

What if the Court grants rehearing en banc? If
a petition for rehearing en banc is granted, the Chief
Judge will issue an order indicating this fact. The
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order will likely state that the panel opinion should
not be cited as precedent.

a.

How is the en banc court chosen? The en banc
court consists of the Chief Judge and 10
additional judges drawn by lot from the active
judges of the Court. (Senior judges can elect to be
eligible for the en banc court if they were on the
original panel, and judges may remain on an en
banc court if they take senior status while serving
on the en banc court. See General Order 5.1.a.4.)
In the absence or recusal of the Chief Judge, an
eleventh active judge is drawn by lot, and the
most senior active judge on the panel presides.

Will there be additional briefing or oral
argument? After the en banc court is chosen, the
judges on the en banc court decide whether there
will be oral argument or additional briefing.
Cases in which en banc review is granted
typically receive oral argument. Such oral
arguments typically are held three or four times
per year to coincide with the Court’s quarterly
meetings. The identities of the judges drawn to
serve on the 11-judge en banc panel will be
publicly released on the Monday of the week
preceding the oral argument. In contrast to oral
argument, additional briefing is unlikely unless
the en banc court sees a need for the parties to
address important issues that emerged after, or
were not addressed in, the existing briefing. This
makes 1t especially important for a party drafting
a petition for en banc rehearing to show not only
that the case merits en banc review, but also that
the issue or issues meriting review should be
decided in its favor. If there is to be oral
argument, the Chief Judge (or the next most
senior active judge, as the case may be) will enter
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an order designating the date, time, and place of
argument—usually during one of the Court’s
quarterly en banc sittings in March, June,
September, December, or January. If no oral
argument 1is to be heard, the Chief Judge will
designate a date, time, and place for a conference
of the en banc court. That date will ordinarily be
the submission date of the case. If any issues
have been designated for specific attention, the
order may also identify those issues and direct
additional briefing addressing them. A party may
also file a motion requesting that supplemental
briefing be permitted, for example because there
have been intervening changes in the law since
the original merits briefs were filed, or because
the briefs focused on how existing Ninth Circuit
precedent should be applied, but the grant of en
banc rehearing raises the question of whether
that precedent should be overturned. As a
practical matter, however, in writing your
petition (or opposition), do not assume that you
will be able to submit additional briefing. In most
en banc cases, the en banc Court has before 1t
only the original panel briefing, the en banc
petition, and the response in opposition to the
petition.

What happens after en banc oral argument?
Once a case has been argued before the en banc
court, there is no set date by which the Court
must 1ssue an opinion. The Court’s internal
guidelines state that the judge selected to write a
majority opinion should be able to do so within 45
days of argument, and that any dissenting or
other separate opinion should be circulated
within 30 days of the circulation of the draft
majority opinion. See Ninth Circuit General
Order 5.7. In practice, however, these internal
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deadlines are often exceeded, and an en banc
opinion may not issue until many months after
the argument.

What if you lose an en banc case? If you lose
an en banc case, and you believe the en banc
court made a legal or factual mistake, you can
follow the same process outlined above to seek
rehearing before the 11-judge en banc court.
Alternatively, you can seek rehearing en banc by
the full Court. See Ninth Cir. R. 35-3. However,
as a practical matter, these avenues of relief are
unlikely to be fruitful. (The Court has never
reheard a case before the full Court, for example.)
The best course at this point is usually to
evaluate whether to file a petition for certiorari
(which would be due 90 days from the date of the

en banc decision), and request that this Court
stay the mandate if you need to maintain the
status quo pending the certiorari process, as
described below.

Alternatives to granting rehearing en banc In
the face of a petition for rehearing, the three-judge
panel may decide to simply amend its opinion to
account for any concerns raised in the petition. In
such a case, an order denying rehearing may be
accompanied by an amended opinion, and the order
will typically note whether further rehearing
petitions will be entertained. Very rarely, a three-
judge panel will vote to grant panel rehearing,
vacate its original opinion, and set the case for re-
argument before the panel.
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Practice Tip: The criteria for en banc reconsideration are
similar to the criteria for a grant of certiorari by the Supreme
Court. As a result, if a case truly meets the criteria for a grant of
certiorari, seeking the en banc process may provide a faster,
more economical way than certiorari to seek to reverse a panel’s
decision. In addition, the process of drafting a petition for en
banc reconsideration can help with the formulation of arguments
in favor of certiorari, should that step become necessary.

Practice Tip: When a case 1s argued before the en banc
court, the parties’ roles remain the same as they were
during the initial argument. That is, the appellant argues
first before the en banc court and the appellee argues
second, even if it is the appellee who lost before the three-
judge panel and petitioned for rehearing en banc.

Practice Tip: If you will be arguing a case before the en
banc court, it can be helpful to review the videos of prior en
banc arguments, which are available under the “audio and
video” tab on the Court’s website.

EVALUATE WHETHER TO PETITION FOR
CERTIORARI A case could be a good candidate for
Supreme Court review if it creates or exacerbates a “circuit
split” (i.e., a disagreement among the federal courts of
appeals) on an 1ssue of law of substantial importance; if it
creates a split of authority between federal court of appeals
and state courts of last resort on an important federal
question; if it decides an important question of federal law
that has not been, but should be, settled by the Supreme
Court; if it decides an important federal question in a way
that conflicts with relevant Supreme Court decisions; or if, in
reaching the decision, this Court deviated so far from the
accepted and usual course of judicial proceedings that
Supreme Court intervention is warranted. See Sup. Ct. R.
10. For a detailed discussion of what the Supreme Court
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