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United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
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Attorneys for Plaintiff 
UNITED STATES OF AMERICA 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

     Plaintiff, 

v. 

CESAR RAUL ACEVES, 

Defendant.

No. CR 15-245-GW 

GOVERNMENT’S OBJECTIONS TO 
DEFENDANT’S PROPOSED JURY 
INSTRUCTIONS  

 
Plaintiff United States of America, by and through its counsel  

of record, the United States Attorney for the Central District of 

California and Special Assistant United States Attorney Kyle J. Ryan, 

hereby files its Objections to Defendant’s Proposed Jury 

Instructions.  (Dkt. 115.) 

These objections are based on the attached memorandum of points 

and authorities, the files and records in this case, and such further 

/// 

/// 

/// 
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evidence and argument as may be presented at any hearing in this 

case. 

Dated: March 2, 2017 Respectfully submitted, 

EILEEN M. DECKER 
United States Attorney 

LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 

      /s/ 
KYLE J. RYAN 
Special Assistant United States 
Attorney 

Attorneys for Plaintiff 
UNITED STATES OF AMERICA
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GOVERNMENT’S OBJECTION TO DEFENDANT’S DISPUTED INSTRUCTION NO. 1 

The government objects to defendant’s proposed instruction No. 1 

insofar as it does not follow the Ninth Circuit Model Criminal Jury 

Instructions.  Defendant proposes two major modifications.  First, 

defendant proposes adding an additional element, namely that the 

government must prove that defendant “knew he had been deported or 

removed.”  Second, defendant proposes eliminating the word “alien” 

from the alienage element. 

Defendant’s proposed instruction places an additional burden on 

the government that is not supported by the statute or caselaw. The 

“found in” portion of section 1326 is a general intent offense.  

United States v. Rivera-Sillas, 417 F.3d 1014, 1020 (9th Cir. 2004).  

In support of his theory, defendant cites United States v. 

Gracidas-Ulibarry, 231 F.3d 1188, 1190 (9th Cir. 2000).  In Gracidas-

Ulibarry, the Ninth Circuit concluded that “attempted” illegal 

reentry, as opposed to the completed crime, is a specific intent 

offense.  In turn, the court explained that the following elements 

apply to “attempted” illegal reentry: (1) the defendant had the 

purpose, i.e., conscious desire, to reenter the United States without 

the express consent of the Attorney General; (2) the defendant 

committed an overt act that was a substantial step towards reentering 

without that consent; (3) the defendant was not a citizen of the 

United States; (4) the defendant had previously been lawfully denied 

admission, excluded, deported or removed from the United States; and 

(5) the Attorney General had not consented to the defendant's 

attempted reentry.  Id. at 1196.  Even under the specific intent 

theory discussed in Gracidas-Ulibarry, defendant’s proposed 

modification that defendant “knew” he had been deported from the 
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United States was conspicuously absent.  There is no basis to add it 

here. 

Regarding the second modification, the Court has already ruled 

that the use of the word “alien” is permissible during this trial.   

As such, the government requests that the Court give the Ninth 

Circuit Model Criminal Jury Instruction No. 9.8 without any 

modifications.  
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GOVERNMENT’S OBJECTION TO DEFENDANT’S DISPUTED INSTRUCTION NO. 2 

The government objects to defendant’s proposed instruction no. 2 

because it is confusing and sufficiently covered by Ninth Circuit 

Jury Model Criminal Instructions Nos. 3.5 (reasonable doubt defined) 

and 9.8 (substantive instruction for section 1326).  The government 

intends to offer several forms of proof regarding defendant’s 

alienage, including, but not limited to, defendant’s Mexican birth 

certificate, his motion for immediate removal filed with the 

immigration court, the immigration judge’s order of removal, and 

other immigration documents submitted by defendant.  To single out 

and elevate the immigration judge’s order of removal over the 

remaining documents will needlessly confuse the jury. 
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GOVERNMENT’S OBJECTION TO DEFENDANT’S DISPUTED INSTRUCTION NO. 3 

The government objects to defendant’s proposed instruction no. 3 

because it is confusing and sufficiently covered by Ninth Circuit 

Model Criminal Jury Instruction No. 9.8 (substantive instruction for 

section 1326).  Defendant cites United States v. Bahena-Cardenas, 411 

F.3d 1067, 1074 (9th Cir. 2005).  In that case, the Ninth Circuit 

concluded that the government presented sufficient evidence of 

physical removal based on the admission of the Form I-205, Warrant of 

Removal/Deportation.  Id. at 1075.   

Here, the government intends to offer the Form I-205, Warrant of 

Removal/Deportation, dated July 29, 2010, and the testimony of two 

Deportation Officers who witnessed defendant’s deportation to Mexico.  

As such, this instruction regarding whether defendant left the 

country voluntarily is not relevant and unduly confusing to the jury.  
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GOVERNMENT’S OBJECTION TO DEFENDANT’S DISPUTED INSTRUCTION NO. 4 

The government objects to defendant’s proposed instruction No. 4 

insofar as it does not follow the Ninth Circuit Model Criminal Jury 

Instructions.  Ninth Circuit Model Criminal Jury Instruction No. 3.5 

accurately and succinctly reflects Ninth Circuit precedent.  See 

United States v. Ruiz, 462 F.3d 1082, 1087 (9th Cir. 2006) (citing 

United States v. Nelson, 66 F.3d 1036, 1045 (9th Cir. 1995)) (finding 

no error in instructing the jury with the Ninth Circuit model 

instruction for reasonable doubt).   

Defendant seeks to add the following sentence at the end of the 

model instruction: “If you view the evidence in the case as 

reasonably permitting either of two conclusions – one of innocence, 

the other of guilty – you must adopt the conclusion of innocence.”  

This proposed modification suggests that the jury could somehow be 

convinced beyond a reasonable doubt of the defendant’s guilt, but 

still be required to conclude he is not guilty.  The additional 

sentence is unnecessary since, by definition, if the jury concluded 

that the evidence reasonably permitted a conclusion of innocence the 

jurors would be required to vote not guilty under the model 

instruction.  Conversely, the mandate that jurors vote guilty when 

they conclude that the evidence proves guilt beyond a reasonable 

doubt is proper on its own without the additional clarification 

defendant seeks.  The additional language is confusing and 

unnecessary.   
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HILARY POTASHNER (Bar No. 167060) 
Federal Public Defender 
STEPHEN D. DEMIK (Bar. No. 221167) 
Stephen Demik@fd.org 
Deputy Federal Public Defender 
DAVID MENNINGER (Bar No. 281460) 
David_Menninger@fd.org 
Deputy Federal Public Defender 
321 East 2nd Street 
Los Angeles, California 90012-4202 
Telephone:  (213) 894-1891 
Facsimile:  (213) 894-0081 

Attorneys for Defendant 
CESAR ACEVES 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

 v. 

CESAR ACEVES, 

Defendant. 

Case No. CR 15-245-GW 

CESAR ACEVES’S PROPOSED 
JURY INSTRUCTIONS (Annotated); 
MEMORANDUM OF LAW 

Defendant Cesar Aceves respectfully requests that the Court give the attached 

instructions in its charge to the jury. Mr. Aceves requests leave to include additional 

instructions as may be appropriate in the course of the trial. 

Respectfully submitted, 

HILARY POTASHNER 
Federal Public Defender 

DATED:  March 1, 2017 /s/ David Menninger 
DAVID MENNINGER 
Deputy Federal Public Defender 
Attorney for CESAR ACEVES
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COURT’S INSTRUCTION NO. _____ 

DEFENSE PROPOSED INSTRUCTION NO. 1 

Mr. Aceves is charged in the indictment with being found in the United States 

after deportation without permission in violation of Section 1326(a) of Title 8 of the 

United States Code. In order for the defendant to be found guilty of that charge, the 

government must prove each of the following elements beyond a reasonable doubt: 

First, Mr. Aceves was removed or deported from the United States;  

Second, Mr. Aceves knew he had been deported or removed; 

Third, thereafter, Mr. Aceves voluntarily entered the United States; 

Fourth, after entering the United States the Mr. Aceves knew that he was in the 

United States and knowingly remained; 

Fifth, Mr. Aceves was found in the United States without having obtained the 

consent of the Attorney General or the Secretary of the Department of Homeland 

Security to reapply for admission into the United States; and, 

Sixth, Mr. Aceves was not a United States citizen at the time of his entry into the 

United States. 

Ninth Circuit Model Criminal Jury Instructions, No. 9.8 (2010 ed.), modified for clarity 

and in light of Elonis v. United States, 135 S.Ct. 2009 (2015) (see attached 

memorandum of law).  
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COURT’S INSTRUCTION NO. _____ 

DEFENDANT’S PROPOSED INSTRUCTION NO. 2 

The government has introduced evidence that Mr. Aceves was ordered deported 

or removed by an immigration judge in 2010. The immigration judge’s order of 

deportation alone is insufficient as a matter of law to establish that Mr. Aceves was not 

a United States citizen. The immigration judge was not required to find that Mr. Aceves 

was not a United States citizen beyond a reasonable doubt. As I have instructed you, in 

this criminal case the government bears the burden of proving beyond a reasonable 

doubt that Mr. Aceves is not a United States citizen.  

United States v. Sotelo, 109 F.3d 1446, 1449 (9th Cir. 1997). 
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COURT'S INSTRUCTION NO. ___ 

DEFENDANT'S PROPOSED INSTRUCTION NO. 3 

To find that Mr. Aceves was deported, the government must prove beyond a 

reasonable doubt that he was physically removed from the United States pursuant to an 

order of removal. To be physically removed, Mr. Aceves must have actually crossed 

the border and left the country. It is not sufficient for the government to prove merely 

that he was ordered to leave. It is also not sufficient for the government to prove that 

Mr. Aceves left the country voluntarily.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

United States v. Bahena-Cardenas, 411 F.3d 1067, 1074 (9th Cir. 2005); United States 

v. Ortiz-Lopez, 385 F.3d 1202, 1204 (9th Cir. 2004).  
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COURT'S INSTRUCTION NO. ___ 

DEFENDANT'S PROPOSED INSTRUCTION NO. 4 

 

Proof beyond a reasonable doubt is proof that leaves you firmly convinced the 

defendant is guilty.  It is not required that the government prove beyond all possible 

doubt. 

A reasonable doubt is a doubt based upon reason and common sense and is not 

based purely on speculation.  It may arise from a careful and impartial consideration of 

all the evidence, or from lack of evidence. 

If after a careful and impartial consideration of all the evidence, you are not 

convinced beyond a reasonable doubt that the defendant is guilty, it is your duty to find 

the defendant not guilty. On the other hand, it after a careful and impartial 

consideration of all the evidence, you are convinced beyond a reasonable doubt that the 

defendant is guilty, it is your duty to find the defendant guilty. 

If you view the evidence in the case as reasonably permitting either of two 

conclusions -- one of innocence, the other of guilt -- you must adopt the conclusion of 

innocence. 
 

 

 

 

 

 

 

Ninth Circuit Model Criminal Jury Instruction No. 3.5 (2010 ed.) (modified); 

O’Malley, Grenig & Lee, Federal Jury Practice and Instructions (6th Ed. 2008), § 12.10 

(last sentence).  
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MEMORANDUM OF LAW REGARDING PROPOSED DEFENSE JURY 

INSTRUCTION ONE 
 

A. The government must prove that Mr. Aceves knew that he was deported 

The Ninth Circuit has apparently never considered whether, in an illegal reentry 

prosecution, the government must prove that a defendant knew that he had previously 

been deported or removed. But recent Supreme Court case law, coupled with the Ninth 

Circuit’s en banc clarification of the offense’s mens rea, make clear that knowledge of 

the prior deportation is required.  

While a defendant need not know that his conduct is illegal, he “generally must 

know the facts that make his conduct fit the definition of the offense.” Elonis v. United 

States, 135 S.Ct. 2009 (2015). Accordingly, a criminal statute’s mens rea requirement 

applies to all elements of the offense necessary to make his conduct a crime. Id. at 

2011; Flores-Figueroa v. United States, 556 U.S. 646, 652 (2009) (describing usual 

rule that mens rea applies to “each element” of the offense). In other words, if the 

conduct would not be a crime without a given element, then the offense’s mens rea 

must apply to that element. Id.; see also Torres v. Lynch, 136 S. Ct. 1619, 1631 (2016) 

(explaining the general rule that a defendant must “know each fact making his conduct 

illegal”).1 That is true even when the “statute by its terms does not contain” any explicit 

mens rea requirement. United States v. X-Citement Video, Inc., 513 U.S. 64, 70 

(1994).Thus, for example, in order to be guilty for possession of firearm with certain 

dangerous features, the government must prove the defendant knew the gun had those 

features--even if the statute does not contain an explicit mens rea requirement. Staples 

v. United States. 511 U.S. 600, 603-4 (1994). 

                                           
1 Torres articulates one exception--for jurisdictional elements--which does not 

apply here. See id. at 1631.  
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In a 2001 en banc decision, the Ninth Circuit clarified that the mens rea required 

for the instant offense--being a noncitizen found in the United States after deportation--

is knowledge. United States v. Gracidas-Ulibarry, 231 F.3d 1188, 1195-96 (9th Cir. 

2001) (en banc) (stating illegal reentry is a general intent crime which requires 

“knowledge”); see also United States v. Salazar-Gonzalez, 458 F.3d 851, 856 (9th Cir. 

2006), overruled in part on other grounds by Melendez-Diaz v. Massachusetts, 129 S. 

C.t 2527 (2009). Thus, “the defendant must know the facts that make his actions 

illegal.” Salazar-Gonzalez, 458 F.3d at 856 (emphasis added). The specific issue in 

Salazar-Gonzalez was whether the government had to prove that the defendant knew he 

was in the United States. Id. The Court held that, because the statute required a mens 

rea of general intent, the government needed to prove that the defendant knew he was 

in the United States. Id.  

Salazar-Gonzalez thus teaches that knowledge is the requisite scienter 

requirement for the instant offense. Further, as Elonis and Torres instruct, a criminal 

statute’s mens rea requirement must apply to all the statutory elements without which 

the conduct at issue would not be a crime. It is not a crime for a noncitizen to be found 

in United States without permission unless he has been previously deported. See 

Arizona v. United States, 132 S. C.t. 2492, 2505 (2012) (“As a general rule, it is not a 

crime for a removable alien to remain in the United States.”). A companion statute to § 

1326 criminalizes unlawful entry into the United States, but it pointedly does not 

criminalize being a noncitizen found in the United States without permission. See 8 

U.S.C. § 1325. As Mr. Aceves is charged with being found in the United States without 

permission, he would not be guilty of a crime but for his alleged prior deportation.  

/ / / 

/ / / 

/ / / 

/ / / 
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Thus, his alleged prior deportation is an element of the crime that “mak[es] his 

[alleged] conduct illegal.” Torres, 136 S. Ct. at 1630. Accordingly, under the rule of 

Elonis, the government must prove beyond a reasonable doubt that Mr. Aceves knew 

that he was deported from the United States. 

 

Respectfully submitted, 
 
 HILARY POTASHNER 
 Federal Public Defender  
 
 
DATED:  March 1, 2017  /s/ David Menninger 

DAVID MENNINGER 
Deputy Federal Public Defender 
Attorney for CESAR ACEVES 
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HILARY POTASHNER (Bar No. 167060) 
Federal Public Defender 
DAVID MENNINGER (Bar No. 281460) 
David_Menninger@fd.org 
Office of the Federal Public Defender 
321 East 2nd Street 
Los Angeles, California 90012-4202 
Telephone:  (213) 894-1891 
Facsimile:  (213) 894-0081 

Attorneys for Defendant 
CESAR ACEVES 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 

UNITED STATES OF AMERICA, 

 Plaintiff, 

v. 

CESAR ACEVES, 

 Defendant. 

Case No. 15-245-GW 

SUPPLEMENTAL CITATIONS IN 
SUPPORT OF MOTION TO 
DISMISS INDICTMENT UNDER 8 
U.S.C § 1326(d); MEMORANDUM 
OF POINTS AND AUTHORITIES; 
EXHIBITS 

Hearing Date: May 5, 2016 
Hearing Time: 8:00 a.m. 

Mr. Cesar Aceves, by and through his counsel of record, David 

Menninger, hereby submits this Supplemental Citations in Support of Motion to 

Dismiss Indictment Under 8 U.S.C. § 1326(d). 
Respectfully submitted, 

HILARY POTASHNER
Federal Public Defender 

DATED:  May 2, 2016 /s/ David Menninger 
David Menninger 
Office of the Federal Public Defender 
Attorney for CESAR ACEVES
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SUPPLEMENTAL CITATIONS OF AUTHORITIES 
 

At the April 28, 2016, the Court requested supplemental citations to authority. 

Specifically, the Court stated that it was hoping that the parties could locate a case that 

addresses a noncitizen’s eligibility to reapply for adjustment as an immediate relative 

under the following combination of facts:   

 A Form I-130 for the noncitizen is approved when he is a minor and thus 

an “immediate relative”  

 The noncitizen applies for adjustment of status (Form I-485) and it is 

denied 

 By the time the adjustment application is denied, the noncitizen has now 

reached adulthood 

Stated differently, Mr. Aceves understands the Court to be seeking a case that 

affirms that the combination of the passage of time and a denial of a previous 

adjustment application do not affect the noncitizen’s ability to apply for adjustment 

based on a previously approved “immediate relative” I-130.  Regrettably, Mr. Aceves 

has been unable to locate a case that encompasses all of those facts in combination. 

However, authorities previously cited by Mr. Aceves address each component of that 

scenario.   

First, Matter of Avila-Perez, 24 I. & N. Dec. 78, 78 (BIA 2007), makes clear that 

the passage of time does not affect the validity of an approved “immediate relative” I-

130 petition. See id. (holding that a noncitizen remained an immediate relative, even 

though he turned twenty-one in the years after his Form I-130 was approved but 

unused).  

Second, regulations make clear that the denial of an adjustment application does 

not affect a noncitizen’s ability to renew or refile that application in Immigration Court. 

8 C.F.R. § 245.2 (a)(5)(ii); see also Agyeman v. I.N.S., 296 F.3d 871, 880 (9th Cir. 

2002) (explaining that applicant refiled for adjustment after previous application was 

denied). 
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Given that neither the passage of time nor the denial of a previous adjustment 

application separately affect the ability to file an adjustment application, there is 

nothing to suggest that the combination of these two factors would have that effect. 

Accordingly, Mr. Aceves submits that these authorities are sufficient to prove his 

eligibility to apply for adjustment of status along with a waiver under Immigration and 

Nationality Act § 212(h) for his sole conviction.  

PROPOSED TRIAL DATE 

 At the hearing, the parties informed the Court of their intent to present a 

stipulated continuance of the current May 16, 2016 trial date. The Court directed the 

parties to indicate a proposed trial date. The parties have discussed the matter and 

together propose the date of July 19, 2016  

 
Respectfully submitted, 

 
 HILARY POTASHNER 
 Federal Public Defender 
  
 
 
DATED: May 2, 2016 By  /s/ David Menninger  

DAVID MENNINGER 
Office of the Federal Public Defender 
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United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 
SHEILA NAGARAJ (Cal. Bar No. 268927) 
Assistant United States Attorney 

1100 United States Courthouse 
312 North Spring Street 
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Telephone:  (213) 894-2690 
Facsimile:  (213) 894-0141 
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Attorney for Plaintiff 
UNITED STATES OF AMERICA 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

    v. 

CESAR ACEVES, 

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

CR 15-245-GW 

GOVERNMENT’S SECOND 
SUPPLEMENTAL BRIEFING IN 
SUPPORT OF OPPOSITION TO 
MOTION TO DISMISS INDICTMENT 
UNDER 8 U.S.C. § 1326(d) 

Hearing Date: 5/5/2016 
Hearing Time: 8:00 a.m.

Plaintiff, United States of America, by and through its 

counsel of record, the United States Attorney for the Central 

District of California and Assistant United States Attorney 

Sheila Nagaraj, hereby files its Second Supplemental Briefing in 

Opposition to the Motion to Dismiss the Indictment filed by 

defendant Cesar Raul Aceves (“defendant”) on March 25, 2016 

(Dkt. 53). 

The government’s opposition is based on the attached 

memorandum of points and authorities, the files and records in 

this case, and any additional evidence and argument the Court
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may adduce at the hearing on this matter.

Dated: May 2, 2016 Respectfully submitted, 

EILEEN M. DECKER 
United States Attorney 

LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 

/s/    
SHEILA NAGARAJ 
Assistant United States Attorney 

Attorney for Plaintiff 
UNITED STATES OF AMERICA 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 Pursuant to the Court’s Order on April 28, 2016, the 

government hereby files a brief second supplement to its 

opposition to defendant’s motion to dismiss the indictment.

Specifically, the government addresses the Court’s query as to 

whether a terminated Form I-485 (Application to Register 

Permanent Residence or Adjust Status) may be considered in 

isolation, separate from a previously approved Form I-130 

(Petition for Alien Relative).  Although there is a dearth of 

case law addressing this particular factual question, the 

government submits that a) a terminated Form I-485 cannot stand 

alone to provide proof of an immediately available visa, as 

required for a successful § 212(h) waiver; and b) even if that 

were not the case, defendant still cannot show prejudice under 

the third prong of 1326(d) insofar that he cannot establish he 

would have been granted a § 212(h) waiver by the Immigration 

Judge (“IJ”).

 Under the plain language of 8 C.F.R. § 245.1(a), “[i]n 

order for the USCIS to approve Form I–485, an immigrant visa 

must be immediately available to the alien, which cannot usually 

be obtained without approval of Form I–130.  Thus, the USCIS 

must first approve the Form I–130 petition classifying the alien 

as an immediate relative and then separately approve the Form I–

485 application before an alien spouse, and his or children, can 

have their status adjusted to lawful permanent resident.” 

Robledo v. Chertoff, 658 F. Supp. 2d 688, 691 (D. Md. 2009) 

(internal citation omitted).  The government was unable to 

locate any case law or statutory provision that permits a 
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terminated Form I-485 - which was associated with a previously 

approved Form I-130 - to serve as the basis for a successful 

§ 1326(d) motion in which a defendant was able to establish 

prejudice.

Indeed, the contrary appears to be true; this Circuit has 

repeatedly held that “IJs are not expected to be clairvoyant; 

the record before them must fairly raise the issue: Until the 

alien himself or some other person puts information before the 

judge that makes such eligibility [for relief] apparent, this 

duty does not come into play.”  Moran-Enriquez v. INS, 884 F.2d 

420, 422 (9th Cir. 1989); see also United States v. Lopez-

Velasquez, 629 F.3d 894, 900 (9th Cir. 2010) (holding that where 

an alien was a beneficiary of the SAW program, this did not 

raise an inference of § 212(c) eligibility).  Since “an IJ’s 

duty is limited to informing an alien of a reasonable 

possibility that the alien is eligible for relief at the time of 

the hearing,” Lopez-Velasquez, 629 F.3d at 901, and because an 

IJ is not obligated to continue proceedings indefinitely to 

allow for an alien to potentially obtain an avenue for relief, 

United States v. Moriel-Luna, 585 F.3d 1191 (9th Cir. 2009), 

defendant cannot establish prejudice where the waiting period 

was eighteen years based on his stepfather’s petition, and thus, 

he had no immediately available visa.  (Dkt. No. 56, 

Government’s Opposition at 9.)  The IJ, operating on the record 

before him, properly found defendant removable as charged, and 

given defendant’s serious prior felony conviction, which would 

have required him to meet the heightened standard of 

“exceptional and extremely unusual hardship,” there was no 
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“plausible ground for relief from deportation” in this case.

See also United States v. Serrano-Guerra, 2013 WL 1626837 at *6 

(S.D. Cal. Apr. 12, 2013) (unpublished) (finding defendant had 

shown nothing more than “common results of deportation” in 

denying § 1326(d) motion and holding that defendant could not 

show he had a plausible ground for relief in the form of a 

§ 212(h) waiver).

 Accordingly, the government submits that the Court should 

deny defendant’s motion in its entirety.
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

LOS ANGELES, CALIFORNIA; THURSDAY, APRIL 28, 2016 

8:19 A.M.  

- - - - - 

 

 

THE COURT:  Let me call the matter of United

States versus Aceves.

Let me have appearances.

MR. MENNINGER:  David Menninger for the defendant

here with my colleague, Brianna Mircheff and the

defendant is present on bond.

THE COURT:  All right.  And for the government.

MS. KLOPF:  Good morning, your Honor.  Amanda

Klopf on behalf of the government.  I am present with ICE

Special Agent Ron Oki.

THE COURT:  Okay.  Everybody have a seat.

This is a continuation on the defendant's

motion to dismiss the indictment under Section 1326(b).

I read the materials the including the

supplemental presentations or the submissions, and let me

indicate as follows:  Let me go through this a little bit

more orderly than I did last time.

The defendant seeks to dismiss the present

indictment pursuant to 8, U.S.C., Section 1326(b) about

which requires three showings:  One exhaustion of
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available administrative remedies; two, that the

deportation proceedings at which the order was issued

deprived the defendant alien of opportunity for judicial

review; and, three, entry of the order was fundamentally

unfair.

Let me ask, does the government concede

Elements 1 and 2?

MS. KLOPF:  Your Honor, the government didn't

address Elements 1 and 2 because Element 3 is persuasive

here.

THE COURT:  So, in other words, the government's

portion is that it is not agreeing or conceding those

points.  It is just putting all of of its eggs on Element

No. 3.

MS. KLOPF:  Yes, your Honor.  Given the lack of

information about the prior representation, the

government felt that focusing on the three where the

information is so specific that there is no prejudice

here, that the matter was resolved on that point rather

than trying to guess what had taken place with the prior

representation given the lack of information.

THE COURT:  All right.  Let me ask this, in this

type of situation, it is the defendant's initial burden

to establish, you know, all the elements.  I presume that

the defense concedes that.
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

MR. MENNINGER:  Yes, your Honor.

THE COURT:  And I presume in this particular

situation what we are talking about is that the available

records -- well, the records aren't all available that

would establish the first two elements.  I presume both

sides concede that.

MR. MENNINGER:  Your Honor, I think the

information that is available actually establishes the

first and second point because it shows that the

immigration judge, sua sponte, waived respondent's appeal

rights making it impossible for him to appeal.

THE COURT:  Let me ask, I think that was done on

the 27th of what?  

MR. MENNINGER:  I believe that's right.  Let me me

double check.

THE COURT:  We will double check together so it

will be a quadruple check.  So it was the 27th of July,

2010.

Let me ask this, how do we know that there

wasn't a proceeding at which time the -- in other words,

he did appear with counsel on the 26th.  Why wasn't there

any suggestion that there was an appearance on the 27th?

MR. MENNINGER:  A couple of reasons, your Honor.

First, there is no notice of a hearing.  Typically, when

a hearing is scheduled, a notice will be given.  There
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

was no notice in the A file.  The second is, your

Honor --

THE COURT:  Again, that is an indication that the

records are not clear, not that, in fact, that it did not

happen because, again, we don't have any actual evidence

that says there was no proceeding at which the defendant

was present on the 27th.  We are basically saying that

there is no record of that, and, normally, these records

are -- there should have been a record of it.  

And so, therefore, we don't penalize the

defendant for the failure to prove that point.  Although,

frankly, the defendant would have submitted an affidavit.

But I guess we are not going to require that at this

point.

MR. MENNINGER:  So, your Honor, I would say that

is one piece of evidence.  The other piece is that there

are no tapes of the proceeding.  There is always tapes

taken.  There is not a reporter.

THE COURT:  Let me stop you.  Let me ask the

representative from ICE.  Are there always tapes of these

hearings?  You need to speak into a microphone.

AGENT OKI:  Typically, there is, but, in this

case, there is an actual letter that said that there was

no hearing and there were no tapes taken.

THE COURT:  So when you say there was a letter,
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

what item of evidence are you referring to?

AGENT OKI:  It came actually from the EOIR clerk.

MR. MENNINGER:  Your Honor, if I may, it is

Exhibit D to our motion.  I'm sorry.  Not Exhibit D.

THE COURT:  Sounds like D?

MR. MENNINGER:  It is Exhibit F, your Honor.

THE COURT:  Okay.  All right.

Let me ask the representative from ICE, is it

normally the agency's practice that if there is a request

for an immediate removal by an alien that is represented

by counsel, that there is not a hearing held on that?

AGENT OKI:  Yes.  That's correct.  If they request

immediate removal, there is not a hearing.

THE COURT:  Why is that?

AGENT OKI:  Because they are requesting immediate

removal.  They are not requesting to see an immigration

judge.  They are not requesting to be placed into formal

proceedings.

THE COURT:  Okay.  Let me ask, why is that a

deprivation of due process.

MR. MENNINGER:  Okay.  A couple of reasons, your

Honor.  First off, the regulation which we cited

extensively in our briefing requires that in order for

someone to be removed without a hearing that the

stipulation specifically state that the alien does not
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want a hearing.  The opposite happened in the

stipulation.  It asked for a hearing.

THE COURT:  Let me ask the representative from

ICE, is he correct in that regard?

AGENT OKI:  No, he is not.  There is a motion

where he is waiving the hearing.  This is actually a

motion for immediate removal which defendant actually

signed.

THE COURT:  You are referring to item number?

MS. KLOPF:  Exhibit C.  And where he is

referencing that the signature is on the page that is

numbered Aceves 20.  You can see on the top left-hand

corner of the proof of service.  It is not the actual

motion, but it is on the proof of service.

THE COURT:  Okay.  Let me see.

So that the signature on page marked 20 which

accompanied the request for immediate removal, the

position of the government is that he signed that motion

for immediate removal and that signifies his agreement to

be removed without a hearing?

MS. KLOPF:  No, your Honor.  I don't think the

government would go quite so far but just that he was

cognizant of this, that he was aware this was being filed

on his behalf.  So he had seen the motion for immediate

removal.  So this wasn't something done in the absence of
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his knowledge.  While the motion itself is not signed by

him, the government's position is that he was aware of

what was happening.  So there is not any implication that

he did not know about this motion for immediate removal.

THE COURT:  Let me just ask, if it is the case

where he did sign off or at least he was aware that his

counsel was asking for immediate removal and that his

counsel was representing both that the defendant is

asking for immediate removal and that he is indicating

that he is aware that he is not eligible for some form of

relief, why is there a due process violation?

MR. MENNINGER:  Your Honor, as laid out in our

briefing 8 CFR 1003.25 creates very specific

prerequisites to ordering an alien removed without a

hearing pursuant to the stipulation of counsel.  Several

of those prerequisites were not met in this case.  It

contains no statement that he was advised of his rights,

your Honor.  It contains no waiver of appeal.  And I

would add on top of that and aside from that, again, the

motion itself reflects that the former attorney

incorrectly appraised his eligibility for relief.

THE COURT:  How do you know that it is incorrectly

appraised?

MR. MENNINGER:  Because it says he is ineligible

for relief from removal, and that is just not correct,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:15-cr-00245-GW   Document 75   Filed 06/12/16   Page 9 of 46   Page ID #:613

ER 58



    10
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your Honor.  He was eligible.

THE COURT:  No.  He is ineligible unless he can

meet certain exceptions.  Obviously, you can make the

statements that the attorney was not competent or

something of that sort, but there is no evidence that the

attorney did not evaluate the situation.

Now, he may have evaluated it incorrectly, but

there is no indication that there was a total lack of

representation or something of that sort because, again,

frankly, I have problems with your current attempts to

show that he was eligible for some form of relief.

So, you know, if the attorney discussing the

matter with his client reaches a conclusion that there

are no avenues of relief, then, where is the due process

violation?

MR. MENNINGER:  Well, your Honor, I agree with you

that we don't know at all.  The record is unclear as to

what the evaluation process was.  Our argument is not on

that point.  But I would respectfully disagree he was

eligible.  I would disagree on the eligibility point,

your Honor.

THE COURT:  We will get to that in a moment, but

it is not clear in this court's mind that he could show

eligibility by anything other than supposition.

Let me ask, when you say that 1003.25, are you
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talking about -- which part of it are you talking about?

MR. MENNINGER:  Give me one moment, your Honor.

THE COURT:  Let me put it faster this way, let me

ask the representative from ICE, did the immigration

judge comply with all the requirements of 1003.25?

MS. KLOPF:  Actually, your Honor, if I may address

this because the records are unclear here and we don't

have a complete picture of what did take place, this is

where we circle back to what is at the heart of the

matter which is the eligibility for the 212H and

quadruple waivers which I do think we have enough

information to know that neither would have been

plausibly available to the defendant.

THE COURT:  All right.  That answers the question.

All right.  Then, I guess both sides are

focusing on Element No. 3 of 1326(d) which is the entry

that the order was fundamentally unfair.  As to

establishing that the defendant must prove, one, a

violation of due process rights and, two, actual

prejudice, referring to such cases as United States

versus Cisneros-Rodriguez, 813 F.3d 748, at 757, the

government, again, is not conceding a violation of due

process rights but is putting all its eggs again in the

second aspect which is actual prejudice.  And actual

prejudice can be shown by demonstrating that but for the
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due process violation, the defendant had a plausible

grounds for relief from deportation.  And that is, again,

from Cisneros Rodriguez at Page 761.

And also United States versus Pallares-Golan,

G-O-L-A-N, 359 F.3d 1088, at 1103, -04.  

Now, Cisneros also says that the defendant

need not show that the relief was probable, but, sorry,

need not show that the relief probably would have been

granted but that the defendant must show that the relief

was more than merely possible.

And, here, the defendant is raising

two avenues for relief.  First one, under 8, U.S.C.,

Section 1182(h) sometimes referred to as Section 212(h)

and also the Convention Against Torture which I will

refer to as CAT from now on, Senate Treaty Document No.

100-20 as implemented by 8, C.F.R., Section 208.18.

Generally, as provided in Section 1182(a)(2),

an alien convicted of a crime of moral turpitude is

deemed ineligible to receive a visa and ineligible to be

admitted into the United States, but Section 1182(h)

provides a waiver of the Section 1182 bar from among

other individuals, a child of a United States citizen or

LPR where the alien child is eligible for adjustment of

status and where the citizen or LPR shows that the

deportation would result in extreme hardship.  That is
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under 1182(h)(1)(B) and (h)(2) and also 8, C.F.R.,

1212.7(b).

Now, I presume both sides concede that the

only way of getting an adjustment of status is using a

application for adjustment of status.  That is the only

way you can get the exercise of discretion under Section

1182(h).  Both sides concede that; right?

MR. MENNINGER:  Yes, your Honor.  In order to

adjust, you need a 212(h) waiver.

THE COURT:  And, here, does the government concede

that -- well, actually both sides, do both sides agree

that at the time of the 2010 removal proceedings that the

defendant had pending an application for adjustment of

status and a visa which is also required for relief.  And

that is under section, I think it is 8, U.S.C., 1255(a)

and U.S. versus Moriel Luna, 585 F.3d, 1191 and 1197.

MS. KLOPF:  Your Honor, the government does not

concede that there was a pending 485 application.  The

485 application that defendant had submitted had been

terminated in 2009.

THE COURT:  Okay.

MS. KLOPF:  There is a I-130 in the defendant's A

file, but it is unclear from the A file if that is

actually still an active --

THE COURT:  Well, that is the question.  The
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defense is making the argument that once you apply for an

I-130 and once it is granted and if you, at the time of

the original application, that the alien was a minor

child or sometimes referred to -- these groups of

individuals are sometimes referred to as immediate

relatives -- that it is presumed that there is a visa

available at that point.  

So, therefore, if there was a pending I-130

and if it is granted which apparently there is a notation

that says something, I think, petition approved or

something to that effect, that, at that point, it is

assumed that because at that point in time, the I think

the defendant was a minor, that there would have been a

visa available for him.

MS. KLOPF:  And, your Honor, the case cited by the

defense is a case where the I-130 and 485 had been

pending through the child's --

THE COURT:  Well, you are going to a different

issue, though, but let me just ask the representative

from ICE, is the agency's position that if an I-130 is

granted, for an alien who at the time the application was

originally filed was an immediate relative and was a

child minor, and that was the reason why he or she was

considered to be an immediate relative, that there would

have been a visa available?
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AGENT OKI:  The I-130 just proves relationship.

That is all it does.  Once you have that, it doesn't mean

that you are going to get a visa.  You still have to file

the 485 and get that approved.  So that just merely,

merely establishes relationship, husband, wife, father,

son.  That is all it does.

THE COURT:  So that is why there is a disagreement

between the government and the defense on this.

Let me ask, if the I-130 is approved or is, I

guess the proper word in the case is approved, that does

show the relationship, et cetera, et cetera, but the

agency's position is that there has to be a secondary

form that is filed which is the I-485.  And once that is

granted, then the combination of the initially approved

I-130 and the approved 485 would mean that an immediate

relative would have a visa available?

AGENT OKI:  That is correct.

THE COURT:  Okay.  What is the defense response to

that?

MR. MENNINGER:  Your Honor, once the I-130 was

approved, he was eligible to file for adjustment.

THE COURT:  The government is not disagreeing with

that point, but the government is saying that, in fact,

there was a I-485 filed almost simultaneously with the

application for the I-130.  The problem is that it was
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terminated.  The I-485 was terminated, and, so,

therefore, that is the reason -- I mean, one could wonder

why there was never a grant of the visa in this

particular situation because, again, there was no

granting of the the I-485.

MR. MENNINGER:  Right, your Honor, and the

regulations make clear that he was allowed to refile for

the I-485 in proceedings in conjunction with the 212(h)

waiver which has been our position all along.

THE COURT:  But at that point in time, would that

have -- let me ask the agency representative, if, in

fact, an initial I-130 is filed along with an I-485 at a

period of time when the alien was a child and therefore

immediate relative, but, for some reason, after the I-130

is granted, for some reason, the I-485 is not granted and

it is terminated, if the alien reapplies for an I-485 but

at a period of time where he is now an adult, would that

application be treated as a situation where he would be

treated as a minor child even though he is now an adult

when he applies for the I-485?

AGENT OKI:  Yes.  At that point, he would refile

the I-130, the 485, but, now, since he is over 21, he

becomes a first preference.  He is no longer an immediate

relative so the visa is no longer available.  So he gets

in line, and depending on which country you are from, it
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could be anywhere from 15 to 20 years.

THE COURT:  I think the government showed proof

that it was actually 18 years at that point.  Let me ask

the -- let me ask both sides, does either side have a

case on this point because it seems to me there should

have been a case on this point?

MR. MENNINGER:  Right.  Okay.  So, your Honor,

it -- yes, your Honor.  The case we cited, matter of

Avila Perez.  So there is two points.  One is that the

I-130 remained valid, and that is matter of Avila Perez.

And the second point is that the denial of the adjustment

application does nothing to the validity of the I-130

application.  And that is made clear, your Honor, in

Agyeman V. INS.

THE COURT:  Let me stop.  The government is not

objecting to the validity of the I-130.  In other words,

the I-130 supposedly establishes relationship, and there

is no doubt that the relationship was there and there is

no doubt, even though the government quibbled a little

bit, but there is no doubt that the relationship is a

relationship.  So that is not the problem.

The question, however, is that the I-485, once

it is filed and if it is terminated, even though you can

refile again, the question is what effect does that have

if the period of time is lapsed for him to qualify as an
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immediate relative?  Because at that point, he is not an

immediate relative.  So unless there was some rule that

is like along the lines of the Supreme Court's decision

in what is it, the unpronounceable cases that we have

here.

MR. MENNINGER:  I believe your Honor is referring

to Scialabba, your Honor.

THE COURT:  Glad you are having difficulty too.

There is a second part of that.

MR. MENNINGER:  Cuellar de Osorio.

THE COURT:  You have had practice.  That, it seems

to me, is an open question because I don't know if this

issue has been addressed.

So I will give both sides one more opportunity

to give me whatever cases you have on that point.  I will

give you a couple of days to give me something.  And if

you have something, great.  Don't give it to me now

because I I don't want to read it now in public because

my lips move.  So I will wait until you give it to me,

and I will look at it later.

MS. KLOPF:  Your Honor, could I just note that we

did research this issue, and it is a bit of a gray area.

We did find two cases where an I-130 was not honored, and

the person was required to get another one because what

the court in the Ninth Circuit said is that the ultimate
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success of the visa application is contingent on the

filing of the 485.  And as we have discussed at great

length here, a 485 would not be granted.  That is the

actual adjustment of status.

THE COURT:  Which case are you talking about now?

is that in your supplement?

MS. KLOPF:  Yes.  That is in the supplement.  It

is at the bottom of Page 3, United States v.

Garcia-Gonzalez.

At the time of the defendant's removal, there,

he had an approved I-130 based on his United States

citizen father's petition.  But, there, the panel noted

that the reaching of his priority date did not grant him

a visa.  It merely allowed him to file.

THE COURT:  But that situation is not quite the

same as here because, again, what we are talking about

here is that there was originally an I-485 that was filed

and then for some reason it was terminated.

MS. KLOPF:  And, in our case law research, there

was nothing specifically on point here.

THE COURT:  I will give you guys three extra days

to find me whatever else you want to give to me.  If you

have given it to me already, then that is fine.  But I am

giving both sides an opportunity for something more

because, frankly, I don't think what you have given me
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answers that precise question.

MS. KLOPF:  And, your Honor, if I just might note,

that while there may not be a case from our case law

research, there may not be anything instructive, but,

regardless, even if the government were to concede that a

visa was available --

THE COURT:  I understand that.  I just want to

make sure that I cover all bases for this one.

MS. KLOPF:  Of course, your Honor.

THE COURT:  All right.  So, then, at this point in

time, then, assuming that for purposes of argument that

there was both a visa, application, all the stuff that he

is entitled, even if he establishes all that, he must

also demonstrate that his deportation would result in

extreme hardship to the U.S. citizen relative or LPR.  

And, again, in this situation, looking at the

declaration that was submitted by his mother, I don't see

any extreme hardship.  An extreme hardship is defined as

something more that would occur upon a normal deportation

proceeding including financial difficulties and, also,

emotional distress as a result of the separation.  And,

here, I don't see anything more than that in this

particular instance.

MS. KLOPF:  And, your Honor, if I just might note

because he had been convicted of a violent or dangerous
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offense, the standard is actually exceptional and extreme

hardship.

THE COURT:  Really, really hardship.  And, also, I

would also note that at the time of the removal

proceedings, he had already been in jail for ten years

for the robberies.  So, therefore, he was already

separated from his family, and he was also not supporting

the family.  And so I don't understand where the extreme

hardship is.

MR. MENNINGER:  May I address that, your Honor?

THE COURT:  Sure.

MR. MENNINGER:  So the Ninth Circuit has made

clear that the existence of family ties and the familial

bonds is the most important factor in determining

hardship.  That is more important than any financial or

economic hardship.  And when we are evaluating extreme

hardship and United States versus Arrieta I think makes

that clear.  The emotional and familial bonds is the most

important point.

Also, your Honor, that the hardship that his

mother would have faced upon his deportation is far

beyond the normal because, specifically, because she has

had such a traumatic life history.  And that is a factor

that has been held to be decisive in 212(h) cases, your

Honor.
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THE COURT:  Let me ask, she was separated from him

while he was in prison?

MR. MENNINGER:  Not permanently separated, your

Honor.  Deportation is permanent separation.

THE COURT:  If he is in Mexico, she can go visit

him in Mexico.

MR. MENNINGER:  Right, your Honor.  In many cases,

that would be possible, but, here, we have a case where

she herself fled for her life, was afraid to go back to

Mexico and did not think that she would be safe at all in

Mexico.  So, in this particular circumstance, your Honor,

it would be permanent separation.

THE COURT:  That was what, like 1983, -85, -86?

MR. MENNINGER:  Right.

THE COURT:  She had those fears.  Where is the

demonstration that her fears were rational in 2010?

MR. MENNINGER:  Well, your Honor, she received

death threats, and she swore to that, your Honor.

THE COURT:  In 1983 and 1985, yes.

MR. MENNINGER:  But, your Honor, I don't think it

is reasonable to presume that someone who has had death

threats in a country and felt they needed to leave that

country for fear of their lives, even though it took

place, you know, years before, I think it is reasonable

for that person to emotionally feel that they are not
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safe in that country.  I don't think that is

unreasonable, your Honor.  Moreover, she had --

THE COURT:  Have you found a case that is even

remotely like this one?

MR. MENNINGER:  Yes, your Honor.  And I cited them

on Page 4 of the supplemental briefing:  matter of S.B.,

your Honor, and matter of the name is redacted.  These

are both cases that recognize that the prior history of

trauma by the qualifying relative is a decisive factor in

determining hardship.

THE COURT:  But, again, this is just a separation.

And, so, those cases were not like this case.

MR. MENNINGER:  I am not sure I understand.

THE COURT:  What were you saying is the

similarity?  I understand the general principle that if

there is extreme emotional hardship, and the operative

word is being extreme, due to something.  But what is

that here?

MR. MENNINGER:  How is that extreme emotional

hardship here, your Honor?

THE COURT:  Yes.  What is it?  Is it just the fact

that she got death threats in '83 and '85, and then she

moved here to the United States.  And she has a son she

takes him with her here.  And the son is going to be

deported back to Mexico.  The extreme emotional hardship
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is what?  That is not due from a normal situation where

there is a separation from a child.

MR. MENNINGER:  No.  But this is not the normal

separation because of her history of trauma, your Honor.

It is not just the death threats.  It is also that she

was a victim of domestic violence.  It is also that she

had a child with a near fatal heart condition.

And the evidence of the extreme emotional

hardship is evidenced by the fact that she signed a sworn

declaration stating that during this period she actually

sought out treatment for her psychological symptoms, and

I don't think that is just the normal result of

deportation, your Honor.  I don't think the government

would argue that everyone who has a deported relative has

to go on psychological medication, your Honor.

THE COURT:  All right.

MS. KLOPF:  Your Honor, the government would argue

that this was the normal consequences of deportation.

While the defense does cite that she was a victim of

domestic violence, if I read the affidavit correctly,

that was years before that she was a victim of domestic

violence.  It wasn't ongoing at the time.

But, furthermore, again, as I mentioned

earlier, because the defendant was convicted of a violent

and dangerous offense, he is subject to a higher standard
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of exceptional and extremely unusual hardship.  And I

think even in a normal case, this would be the standard

consequences of deportation where someone had been

incarcerated for 10 years prior to their deportation but

especially in light of the heightened standard.  That

standard is just not met here.

THE COURT:  All right.

MR. MENNINGER:  If I may, your Honor.  So there is

two standards that are overlapping, your Honor.  It is

extreme hardship to the relative.  And there is also the

exceptional and extremely unusual hardship, your Honor.

But that, that standard includes hardship to the

deportee.  It also includes hardship to not just that

one relative.  It is cumulative hardship to anyone

affected by the deportation.  

So, in this case, we have someone who the

deportee himself had never lived in Mexico, had no family

in Mexico.  He has multiple U.S. citizen relatives, all

who would be affected to some degree.

THE COURT:  I had thought that one looks not -- I

mean, one looks at the hardship to the citizen or LPR.

MR. MENNINGER:  Your Honor, I can provide a case

citation that is cited in our motion.

MR. MENNINGER:  Page 14 of the motion,

Rivera-Peraza v. Holder.  When we are talking about
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exceptional and extremely unusual hardship, it includes

hardship to the applicant himself and all relatives.

THE COURT:  Okay.  Let me hear a response from the

government.

MS. KLOPF:  Your Honor, statutorily, the waiver is

based on a showing that a U.S. citizen or lawful

permanent resident would suffer the extreme hardship.

And then it is raised to the heightened standard when

they are -- and I am not familiar with the facts of

Rivera-Peraza, but, here, even if we were to address the

defendant's hardship, he had been incarcerated for the

10 years prior to his deportation.

He had been separated from his family.  He had

not been working.  His family cannot show that his

deportation at that time created some extreme hardship

that was outside of the usual consequences of

deportation.

MR. MENNINGER:  So, your Honor --

THE COURT:  Let me ask, did the mother go to seek

psychological care when he was convicted and sentenced to

10 years?

MR. MENNINGER:  Your Honor, I believe in her

declaration, she states that it was around the time that

the deportation was --

THE COURT:  So, in other words, when her son was
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in prison for 10 years, it didn't have such an adverse

effect on her?

MR. MENNINGER:  I don't think the declaration says

that she was not -- did not have an adverse effect, but,

certainly, the thought of him being permanently

separated --

THE COURT:  When you say permanently, I don't

understand what permanently separated is in this context.

MR. MENNINGER:  Well, your Honor, the deportation

order was final and permanent, and as the government

alleges, he is an aggravated felon.  It is actually under

the law that you are permanently barred from ever

reentering the United States.

THE COURT:  But she is not permanently barred from

seeing him in Mexico.

MR. MENNINGER:  That's correct, your Honor.  Not

to keep rearguing the point, but I think that --

THE COURT:  I understand the point.

MR. MENNINGER:  Her fears of going back to Mexico

were valid in this.  Even if -- I just think her

emotional fears, your Honor, were valid.

THE COURT:  So, in other words, you are saying

that if somebody has an extreme attachment to someone

else, that that is extreme hardship.

MR. MENNINGER:  Your Honor, the Ninth Circuit has
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said that in United States versus Arrieta.  It is on

point.

THE COURT:  Okay.  So any time one has a

particularly emotional relative, that is extreme

hardship.

MR. MENNINGER:  Your Honor, when there is

particular circumstances.  Your Honor, it is very clear

that you need to look at the specific factors that are

involved in the case.  That is very clear under the case

law.

And I think the history of the trauma, the

extreme fears about going to Mexico, I think all of these

particular factors, and just not to repeat myself, your

Honor, but we are not deciding right now whether he is

eligible for this waiver or whether this court would

grant him this waiver.  We are asking is it at least

plausible that the immigration court might have done

that.

THE COURT:  No.  But the immigration court would

have to be based upon the Attorney General's decision

because it is the Attorney General's decision in that

regard.  So the question is would the Attorney General

have exercised the discretion in this particular

situation.

MR. MENNINGER:  Whether it is plausible.
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THE COURT:  And, yes, but plausible is not

possible.  Plausible is more than possible.

MR. MENNINGER:  And it is less than probable, your

Honor, as your Honor stated earlier.

THE COURT:  It is kind of almost like an 8-ball in

a way, isn't it.

MR. MENNINGER:  It is not a demanding standard,

your Honor.  The court has said there needs to be some

evidentiary basis of relief.

THE COURT:  All right.  The last one is whether or

not he establishes that he can fall under CAT.  And,

again, I did look at the articles that were provided to

me by the defense.

Let me just ask, as to the articles, none of

them were written at the time of the removal proceedings

here.  They are all written a couple of years afterwards

or many years afterwards; right?

MR. MENNINGER:  I think most of them, your Honor,

are from around 2011 to 2012.

THE COURT:  There is one from 2011.  That is in

late 2011, and the other ones are going to be from 2013,

2015.

MR. MENNINGER:  Your Honor can look at the exhibit

list.  It does have all the dates.

THE COURT:  Let me just put it this way, that is a

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:15-cr-00245-GW   Document 75   Filed 06/12/16   Page 29 of 46   Page ID #:633

ER 78



    30

UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

little bit of a problem.  But, also, the problem is that

the decisions under CAT, they require more particularity

than what the defendant is alleging here.

And that is not to say that it is impossible

because there is a case, Maldonado versus Lynch, 786

F.3d, 1155 where an alien did establish a situation where

he feared that upon return, he would get, you know,

specifically, that the criminal element would be directed

at him.  But that was because he had been deported two or

three times before, and, in each particular instance, he

had been attacked.  So that was a sufficient showing.

But, here, if you look under the CAT factors

which include the number of times that the alien had been

victimized, in other words, past instances of torture,

whether or not the applicant could relocate to a

different part of the country, evidence of gross and

flagrant violations of human rights and other relevant

information, all those factors really don't play in this

particular situation in any way as to the particular

defendant here.

And, again, there are situations, for example,

where people have made an allegation that if they return

to Mexico that because of either their -- they look

affluent or something of that sort, that they may be

subject to the criminal element.  Those cases have never
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gone anywhere.  And I cite to such cases as Delgado Ortiz

versus Holder, 600 F.3d, 1148, at 1151.  So I don't see

the CAT factor here.

MR. MENNINGER:  Can I address that, your Honor,

quickly?

THE COURT:  Sure.

MR. MENNINGER:  Again, as the case I cited heavily

in the supplemental brief, your Honor, Cole v. Holder, we

don't dispute that there is no past torture to the

applicant in this case.

THE COURT:  That is not necessary, but if it

happened, it certainly is a good indication.

MR. MENNINGER:  I don't dispute that it would be

helpful.

THE COURT:  The problem here is if he would have

been subject to -- the fact that he was deported and he

was in Mexico and came back within three years,

three-and-a-half years, unscathed is, what can one say.

MR. MENNINGER:  Your Honor, I don't believe any of

the presence or absence of what allegedly did or didn't

happen to my client in Mexico, there is no evidence in

the record on that point.  So I don't think that is a

relevant consideration, your Honor.

THE COURT:  Well, what can one say.  All right.  I

understand your position.
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What else?

MR. MENNINGER:  I would just say under Cole v.

Holder, your Honor, I think his case could be just as

strong as Cole v. Holder.

THE COURT:  It is not.  Let's put it this way, it

is not.  I understand your argument, but it is not.

MR. MENNINGER:  One additional thing I would point

out, your Honor, is that the Ninth Circuit reviews CAT

cases with a very deferential standard to the BIA.  In

this case, we are actually doing the reverse.  The Ninth

Circuit will only reverse the BIA when the BIA has made a

significant error.  In this case, we are just saying, is

it at least possible, is there some evidentiary basis

upon which relief could be granted.

THE COURT:  But I don't understand what the relief

is.  Relief here, first of all, insofar as the fact that

he attempts to base his CAT claim on the fact that his

grandfather was murdered in 1983, his grandfather was a

police official, a director of police in an area with

high gang activity, doing antinarcotics activity.  Again,

there is no indication that the fact that he had a

grandfather in 1983 that was murdered would have any

affect as to him.  He was two years old at the time.

MR. MENNINGER:  I'm sorry, your Honor?

THE COURT:  He was two years old at the time
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approximately.

MR. MENNINGER:  That is true.  That's correct,

your Honor.  And the articles we cited show that family

members were targeted and that that specific criminal

element continued to control a wide swath of territory,

and I believe there is actually a map.

THE COURT:  Why would they be concerned about the

grandfather's grandson who apparently they had never met

or never had any contact with?  Why would they know that,

you know, he is back in Mexico?

MR. MENNINGER:  Your Honor, once he is present in

Mexico, I mean --

THE COURT:  His name is so distinctive that every

one with that last name is going to be known?

MR. MENNINGER:  Your Honor, there is evidence that

the cartel do target family members.

THE COURT:  Is there any evidence that if they

targeted family members in 1983 and 1985, that, in 2010,

when there is no intervening family being targeted in

Mexico that they would target somebody who returns to

Mexico.

MR. MENNINGER:  Well, your Honor, actually, the

exhibits we cited -- so that is one piece is the

grandfather.  The other piece is the evidence showing the

rash of violence specifically targeted to deportees who
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are singled out because they carried these distinctive

Department of Homeland Security bags, that these criminal

elements knew what times these buses came, they knew

where they could find deportees.

In CAT, it is very clear.  You can pile up

different factors that would subject someone to harm, and

our position in this case, your Honor, is that if you

look at all the factors which an immigration judge would

have been required to do if he were given the opportunity

to do this, there is some evidentiary basis upon which

relief would have been granted, your Honor.

THE COURT:  I will refer to -- although, it is an

unpublished decision, I refer to Hernandez-Mendoza v.

Lynch, 616 F.Appx 311.  It is a Ninth Circuit case from

2015.

MS. KLOPF:  I'm sorry, your Honor.  Could you

repeat the cite.

THE COURT:  Yes.  616 F.Appx 311.  And there it is

alleged that returnees to Mexico after years of permanent

residency in the United States would be targeted by

gangs.

MR. MENNINGER:  Your Honor, I would just point out

that that sounds -- I haven't read that case, but that

sounds very much like it is a direct appeal from the BIA

in which case the Ninth Circuit is just saying did the
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BIA grossly err in deciding there wasn't a CAT claim

here.  And we are actually in the opposite situation

where would the BIA have grossly erred saying there was.

So I would distinguish the case on that basis, your

Honor.

THE COURT:  If they are not persuaded by the

scenario, they are not persuaded by the scenario.

MR. MENNINGER:  Your Honor, I think the cases are

clear that the Ninth Circuit has to be very deferential

to the BIA.

THE COURT:  That is really strange because I don't

think the BIA would take the position that the Ninth

Circuit has been particularly deferential to them.  But

be that as it may.  What can one say.

Anything else from either side?

MS. KLOPF:  Your Honor, I would just note also on

the CAT claim that the defendant would also have to prove

state action which we haven't discussed here, but there

is no proof of that as well and, furthermore, just that

the standard is more than just a possibility of relief,

that it requires an evidentiary basis.  

And with a CAT claim, if a person is actually

applying for a CAT claim, they must show a greater than

50 percent likelihood that they would be tortured by

government or by state action or by complicit state
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action.

THE COURT:  Although, I think the Ninth Circuit

has held that if the government officials are aware of

the, you know, torture or the potential for torture, and

they do not take steps to do something about it, that can

be deemed sufficient.

MS. KLOPF:  Oh.  Yes, your Honor.  But, here,

there is no evidence of that particularized threat of

torture with the compliance of state action or actual

state action.

THE COURT:  All right.  I will give you guys

three days to give me anything else in regards to the

additional citations.  And I don't want anything more

than two pages.  And give me that by, let's see, today is

Thursday.  Give me that by close of business on Monday.

And let me ask, this matter is set for trial

on the 17th?

MS. KLOPF:  Yes, it is, your Honor.

THE COURT:  When is the pretrial?  Did you guys

get me the stuff for the pretrial?

MR. MENNINGER:  I believe we discussed, your

Honor, in the event the court does deny this motion, that

we will be filing a stipulation to continue the trial to

allow the parties to prepare.

THE COURT:  All right.
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MS. KLOPF:  If we are all here, could we do it

orally on the record?

THE COURT:  Let me ask, assume, arguendo, that I

deny the motion, when do you guys want to go to trial?

MR. MENNINGER:  We hadn't totally discussed a

specific date, your Honor.  And with respect to my

counterpart, I would prefer to do it just so I could

check with potential co counsel.

MS. KLOPF:  We can meet and confer, your Honor,

and file a stipulation then.

THE COURT:  Okay.  Why don't we do this then.  I

tell you what, why don't I have you guys come back next

Thursday.  And I will make a ruling by that point in

time.  And, also, if I deny the motion to dismiss, then

we can talk about scheduling.  And just give me on Monday

with whatever you file, proposed dates for trial and

stuff of that sort.  Okay.

MR. MENNINGER:  Thank you, your Honor.

MS. KLOPF:  Thank you, your Honor.

(Proceedings concluded.) 
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EILEEN M. DECKER 
United States Attorney 
LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 
AMANDA J. KLOPF (Cal. Bar No. 260678) 
Assistant United States Attorney 
General Crimes Section 

1200 United States Courthouse 
312 North Spring Street 
Los Angeles, California 90012 
Telephone: (213) 894-7635 
Facsimile: (213) 894-0141 
E-mail: amanda.j.klopf@usdoj.gov 

Attorneys for Plaintiff 
UNITED STATES OF AMERICA 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff,

v.

CESAR RAUL ACEVES, 

     Defendant. 

No. CR 15-00245-GW 

GOVERNMENT’S SUPPLEMENTAL 
OPPOSITION TO MOTION TO DISMISS 
INDICTMENT
Hearing Date: April 28, 2016 
Time:  8:00 a.m. 
Place: Courtroom of the 
Honorable George H. Wu 

Plaintiff United States of America, by and through its counsel 

of record, the United States Attorney for the Central District of 

California and Assistant United States Attorney Amanda J. Klopf, 

hereby files its Supplemental Opposition to the Motion to Dismiss the 

Indictment filed by defendant Cesar Raul Aceves on March 25, 2016

(Docket Entry (“DE”) 53). 

The government’s opposition is based on the attached memorandum 

of points and authorities, the government’s initial Opposition (DE

//

//

Case 2:15-cr-00245-GW   Document 63   Filed 04/26/16   Page 1 of 7   Page ID #:531

ER 96



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

56), the files and records in this case, and any additional evidence 

and argument the Court may adduce at the hearing on this matter.

Dated:  April 27, 2016.  
EILEEN M. DECKER 
United States Attorney 

LAWRENCE S. MIDDLETON 
Assistant United States Attorney 
Chief, Criminal Division 

              /S/  
AMANDA J. KLOPF 
Assistant United States Attorney 

Attorneys for Plaintiff 
United States Of America 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION

On May 5, 2015, defendant Cesar Raul Aceves (“defendant”) was 

charged in an indictment with Deported Alien Found in the United 

States, in violation of 8 U.S.C. § 1326(a), (b)(2).  (DE 11).1  On 

March 24, 2016, defendant filed a motion to dismiss the indictment 

(DE 53), claiming that he was denied due process during his removal 

hearing because he did not have a hearing, and therefore was not 

advised by an Immigration Judge (“IJ”) of his potential eligibility 

for (1) adjustment to permanent resident status with a waiver under 

Immigration and Nationality Act § 212(h) or (2) relief from removal 

under the United Nations Convention Against Torture (“CAT”).  (MTD at 

14).  On April 7, 2016, the government filed an opposition to 

defendant’s motion to dismiss the indictment.  (DE 56).  On April 14, 

2016, defendant filed a reply in support of his motion to dismiss the 

indictment.  (DE 60).  Defendant claims that had he known of the 

existence of § 212(h) or CAT relief, he would have applied for and 

may have been granted relief.  (MTD at 14, 17, 20).  On April 17, 

2016, this Court held a status conference and ordered supplemental 

briefing.2

As discussed in the government’s opposition, even assuming that 

defendant’s due process rights were violated, defendant suffered no 

1 “DE” refers to Docket Entry – a document filed by one of the 
parties in this case (unless another is identified) – and is followed 
by the number at which the document appears in the case docket.
“MTD” refers to defendant’s Motion to Dismiss. 

2 The government apologizes for the late filing of this 
supplemental briefing.  The government misunderstood the court and 
believed the filing date was Wednesday, April 27, 2016.  Upon review 
of the docket, the government realized the filing deadline was April 
26, 2016. 
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prejudice, because he was not, in fact, eligible for either a 

§ 212(h) waiver or CAT relief.  Accordingly, the Court should deny 

defendant’s motion to dismiss the indictment. 

II. Defendant Cannot Establish that He Plausibly Would Have Been 

Granted a Waiver under § 212(h) 

Before relief under § 212(h) can be granted, the applicant must 

have filed a concurrent application for adjustment of status under 

Section 245 of the INA (8 U.S.C. § 1255(a)) and must show that he has 

an immediately available visa.  Even where a defendant can show that 

he has concurrently applied for an adjustment of status and has an 

immediately available visa, he still must show “great actual or 

prospective injury” or “extreme impact” on the citizen family member, 

beyond the “common results of deportation” for a § 212(h) waiver to 

be granted.  United States v. Arce-Hernandez, 163 F.3d 559, 564 (9th 

Cir. 1998), as amended on denial of reh'g (Mar. 11, 1999) (citing 

Shooshtary v. INS, 39 F.3d 1049, 1051 (9th Cir. 1994)).

Defendant argues he had an immediately available visa based upon 

an I-130 filed by his stepfather in 1997 when he was a minor.  (MTD 

at 5, citing MTD Exh. B.)  Defendant argues that because his 

stepfather applied for a petition for him in 1997 when he was a 

minor, he would not fall into a waiting list category if he filed 

another petition for adjustment of status on the basis of the same I-

130.  Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2199-200, 

reh'g denied sub nom. Scialabba v. de Osorio, 135 S. Ct. 22 (2014).

In Scialabba, the application for adjustment of status at issue was 

still pending, unlike here, where the application for adjustment of 

status had been denied.  (Gov’t Opp. Exh. 5.)
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Even if arguably defendant did have an immediately available 

visa, defendant cannot show that he had filed a concurrent 

application for adjustment of status.  As discussed above, 

defendant’s prior application for adjustment of status was denied in 

2009.  (Gov’t Opp. Exh. 5.)  If the prior I-130 was still viable, 

defendant still would have had to file another I-485 petition for 

adjustment of status.  The facts of this case closely mirror that of 

the defendant in United States v. Caudillo-Infante, 233 Fed. Appx. 

619 (9th Cir. 2007) (unpublished).  There, the defendant attempted to 

raise a claim that based on his father’s filing of an I-130 petition 

on his behalf in 1992, the IJ erred by failing to advise him of 

potential eligibility for relief.  Id. at 622.  The Ninth Circuit 

held that the defendant failed to show that he could have obtained 

adjustment of status because, among other reasons, the defendant was 

an alien who had not been inspected and admitted or paroled into the 

United States, and additionally did not demonstrate that a visa was 

immediately available.  Id.  The Court further held that an approved

I-130, which defendant here did not have at the time of his removal 

hearing - “does not confer lawful immigration status,” but is rather 

a “prerequisite for the nonresident alien to later file a Form I-

485.”  Id. at n.3.

Similarly, United States v. Garcia-Gonzalez, 791 F.3d 1175, 1178 

(9th Cir. 2015), is instructive.  In Garcia-Gonzalez, the defendant 

was removed pursuant to an expedited removal under 8 U.S.C. § 1225(b) 

in September 2012.  Id.  At the time of his removal, he had an 

approved I-130 based on his United States citizen father’s petition.

Id.  Even though the defendant’s visa priority date had been reached 

in June 2007, as the panel noted, “[t]he reaching of Garcia’s 
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priority date did not grant him a visa; it merely allowed him to file 

a visa application.  The ultimate success of his visa application was 

contingent on him demonstrating admissibility.”  Id. at n.4 (citing 

Scialabba).

Accordingly, regardless of the potential availability of a visa, 

as discussed in much greater detail in the government’s opposition, 

defendant’s argument falls short because even with a potentially 

available visa, he cannot establish that he plausibly would have been 

granted a waiver of admissibility under § 212(h).  Defendant is an 

aggravated felon, and therefore the relevant regulations require that 

waivers for “violent or dangerous” offenses meet a heightened 

standard for the positive exercise of discretion. Thus, defendant 

would have been required to show “exceptional and extremely unusual 

hardship” caused by deportation. (MTD at 14, citing 8 C.F.R. 

§ 1212.7(d)).  He could not have met that burden, as the only 

evidence he cites to is nothing more than the “common results of 

deportation.”  Arce-Hernandez, 163 F.3d at 564 (citing Shooshtary v. 

INS, 39 F.3d 1049, 1051 (9th Cir. 1994)).  Further, all evidence of 

extreme hardship that defendant posits in support of his motion to 

dismiss is belied by the fact that in the approximate 10 years prior 

to defendant’s deportation, he was incarcerated.  See United States 

v. Muro-Inclan, 249 F.3d 1180, 1186 (9th Cir. 2001).3

3 A challenge under 8 U.S.C. § 1326(d) is not a direct appeal, 
and thus, a defendant’s reliance on cases involving direct review of 
removal orders should not be accorded undue weight.  See, e.g., 
United States v. Vidal-Mendoza, 705 F.3d 1012, 1019 (9th Cir. 2012) 
(“Moreover, Vidal–Mendoza's interpretation would effectively 
transform a § 1326(d) collateral challenge into a direct appeal, 
because it would require courts to apply intervening changes in the 
law to the IJ's removal order in every case. But we do not review a 
collateral challenge to a removal order in the same manner as we 

(footnote cont’d on next page) 
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Therefore, defendant cannot show that he was eligible for a 

§ 212(h) waiver.

III. CONCLUSION

In light of defendant’s inability to make a showing of 

plausibility as to both a potential § 212(h) waiver and any relief 

under a CAT claim, defendant subsequently cannot establish prejudice.

Thus, defendant’s collateral attack on defendant’s 2010 removal under 

8 U.S.C. § 1326(d) necessarily fails.  His motion should be denied. 

review that order on a petition for review.”) (internal citation 
omitted).
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MEMORANDUM OF POINTS AND AUTHORITIES 
 

I.ARGUMENT 

A. The Government does not dispute that Mr. Aceves’s Due Process rights 

were violated 

The government has not disputed that the Immigration Court violated Mr. 

Aceves’s Due Process rights. Gov’t Opp. at 2-4.1 In fact, none of the multiple violations 

alleged by Mr. Aceves have been challenged by the government, including that the 

Immigration Court: 

 Ordered Mr. Aceves removed without any evidence that he had been 

advised of rights in the proceeding, in violation of 8 C.F.R. § 1003.25(b) 

 Failed to inquire whether Mr. Aceves himself consented to immediate 

removal, in violation of 8 C.F.R. § 1003.25(b)(6) 

 Ignored the Motion’s explicit request for a hearing, see MTD Exhibit C 

(“[R]espondent prays that a hearing be set…”). 

 Sua sponte waived Mr. Aceves’s appeal rights for him, preventing him 

from seeking administrative exhaustion or judicial review, see Matter of 

Shih, 20 I&N Dec. 697, 699 (BIA 1993).2 

Because these violations are undisputed, the only question that remains is 

whether Mr. Aceves has shown that these violations rendered his 2010 removal 

proceedings “fundamentally unfair,” requiring dismissal of the instant indictment. See 8 

U.S.C. § 1326(d)(3). He has made that showing.  

                                           
1 “Gov’t Opp” refers to the Government’s Opposition to the Motion to Dismiss 

the Indictment (Dkt. 56). “MTD” refers to Mr. Aceves’s Motion to Dismiss the 
Indictment (Dkt. 53).  

2 The Immigration Judge sua sponte marked that Mr. Aceves had waived his 
appeal rights. Once a noncitizen’s appeal rights have been waived, he cannot later 
withdraw that waiver before the BIA. Matter of Shih, 20 I&N Dec. 697, 699 (BIA 
1993); see Garcia v. Lynch, 786 F.3d 789 (9th Cir. 2015) (Berzon, J., dissenting) 
(criticizing this interpretation). Moreover, the waiver of appeal makes the Immigration 
Judge’s decision final, enabling immediate deportation. See Shih, 20 I&N Dec. at 699. 
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B. Mr. Aceves was prima facie eligible for adjustment of status, provided 

he could obtain a § 212(h) waiver 

An approved “immediate relative” I-130 “provides prima facie evidence that the 

alien is eligible for adjustment as an immediate relative of a United States citizen.” 

Agyeman v. I.N.S., 296 F.3d 871, 880 (9th Cir. 2002); see also Vasquez de Alcantar v. 

Holder, 645 F.3d 1097, 1098 (9th Cir. 2011). Contrary to the government’s assertion at 

the hearing, no separate “visa” document is issued; rather, the approved I-130 itself is 

proof of the applicant’s adjustment eligibility. See Agyeman, 296 F.3d at 880. 

The passage of time does not affect the validity of an I-130 approved for an 

immediate relative. In Matter of Avila-Perez, 24 I. & N. Dec. 78, 78 (BIA 2007),  the 

applicant’s approved I-130 sat unused for years; in the meantime, he turned twenty-one. 

Id. The BIA held that this passage of time did not affect the validity of the approved I-

130 and that the applicant remained eligible to immediately file for adjustment as an 

immediate relative. Id.; see also Scialabba v. Cuellar de Osorio, 134 S.Ct. 2191, 2200 

(2014) (explaining that if an I-130 is filed when the beneficiary is a minor immediate 

relative, he remains an immediate relative “throughout the immigration process”).  

At the hearing, the government appeared to contend that because Mr. Aceves’s 

previous adjustment application is marked “terminated,” he lost his eligibility for 

adjustment. That is incorrect. An approved I-130 petition is unaffected by the denial of 

a subsequent adjustment application; after an adjustment application is denied, an 

applicant remains free to file a new adjustment application based on the same I-130. 

See Agyeman v. I.N.S., 296 F.3d 871, 880 (9th Cir. 2002) (explaining that applicant 

refiled for adjustment after previous application was denied).3 In fact, the relevant 

                                           
3 The adjustment application has a handwritten notation that it was “terminated,” 

but it is far from clear that note means that the adjustment application was denied. See 
Gov’t Opp. Exhibit 5. When USCIS denies an adjustment application, it must notify the 
applicant and provide reasons for the denial. 8 C.F.R. § 245.2 (a)(5)(i). Mr. Aceves’s 
USCIS “Alien Registration File” or “A File” does not contain any such notice. 
However, even assuming that USCIS had actually denied the adjustment application, 
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regulations specifically provide that if an application for adjustment is denied, the 

applicant is allowed to renew that adjustment application before an Immigration Judge. 

8 C.F.R. § 245.2 (a)(5)(ii) (“No appeal lies from the denial of an [adjustment] 

application by the director, but the applicant, if not an arriving alien, retains the right to 

renew his or her application in proceedings…”); Agyeman, 296 F.3d at 880. 

Under these authorities, Mr. Aceves’s approved immediate-relative I-130 petition 

showed his “prima facie eligib[ility]” for adjustment. Agyeman, 296 F.3d at 880. The 

passage of time did not affect that eligibility. Matter of Avila-Perez, 24 I. & N. Dec. at 

78. And even if his previous adjustment application had been denied, he remained

eligible to either file a new adjustment application or simply renew the previously filed

adjustment application in Immigration Court. 8 C.F.R. § 245.2 (a)(5)(ii). Thus,

provided Mr. Aceves could obtain a § 212(h) waiver for his sole conviction, he was

eligible to adjust to permanent resident status.

C. It is plausible that an Immigration Judge would have found that Mr.

Aceves’s mother would suffer extreme emotional and psychological

hardship upon his deportation

1. Family ties are “the most important factor” in determining

hardship for § 212(h) waiver purposes

When considering a plausible claim for § 212(h) relief in the context of a § 

1326(d) motion, the Ninth Circuit has held that “the existence of family ties in the 

United States is the most important factor in determining hardship.” United States v. 

Arrieta, 224 F.3d 1076, 1082 (9th Cir. 2000) (emphasis added). Under Arrieta, 

“preservation of family unity” is the paramount consideration, more weighty than any 

potential financial hardship. Id. Moreover, in evaluating direct immigration court 

appeals, the Ninth Circuit has stated that the emotional effect of separation from 

Mr. Aceves remained eligible to either renew that application or file a new application 
in the Immigration Court. 8 C.F.R. § 245.2 (a)(5)(ii). 
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family--without more--can in certain circumstances establish a requisite showing of 

hardship. Mejia-Carrillo v. I.N.S., 656 F.2d 520, 522 (9th Cir. 1981); Cerillo-Perez v. 

I.N.S., 809 F.2d 1419 (9th Cir. 1987); see also Figueroa-Rincon v. I.N.S., 770 F.2d 766, 

767 (9th Cir. 1985) (recognizing claim based on “emotional and psychological 

hardship”).  

Arrieta’s central focus on the costs of family disruption is not in tension with the 

principle that the extreme hardship is more than just the typical results of deportation.  

See United States v. Arce-Hernandez, 163 F.3d 559, 564 (9th Cir. 1998). Deportees 

may be temporary visitors or long-time residents, and many may not have strong family 

ties in the United States. Acknowledging that the extreme hardship inquiry needs to 

focus on the particular factors at issue in each case, Arrieta’s holding recognizes certain 

factors present in particular cases might make the disruption of family bonds rise to the 

level of extreme or unusual hardship. See Arrieta, 224 at 1082-83.  Under Arrieta, Mr. 

Aceves could have shown in 2010 that his permanent separation from his mother, Ms. 

Angelica Gutierrez, would have qualified as the type of exceptional emotional and 

psychological hardship that merits relief under § 212(h).  

2. Ms. Gutierrez’s history of trauma would present a decisive factor 

in evaluating her emotional and psychological hardship 

In considering the degree of psychological hardship caused by disruption of 

family ties, a qualifying relative’s history of trauma is often a decisive factor. See, e.g., 

Matter of S-B-, 2015 WL 9426403 (AAO Dec. 8, 2015); Matter of [Redacted], 2010 

WL 6526792 (AAO July 6, 2010). These decisions recognize that trauma survivors 

may have heightened psychological vulnerabilities, and rupturing family ties is often 

particularly destructive to their emotional stability and well-being; for that reason, a 

history of trauma might make an otherwise “typical” deportation into an event that 

causes extreme emotional hardship. The facts of Matter of S-B- are particularly 

illustrative. In that case, USCIS’s Administrative Appeals Office found that the 
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applicant’s mother’s history of domestic violence was the key factor in meeting the 

requisite hardship showing, entitling the applicant to § 212(h) relief. See id. at *4. 

If given the opportunity in 2010, Mr. Aceves could have shown that the 

emotional and psychological harms to his lawful permanent resident mother established 

satisfied the required hardship showing. According to her sworn declaration, the trauma 

Ms. Gutierrez has suffered in her life has been anything but usual: 

 Her father disappeared and was suspected murdered (MTD Exhibit H ¶¶ 5-

7) 

 She personally received death threats and had to flee her home country 

(MTD Exhibit H ¶¶ 7-8) 

 She was later the victim of domestic violence (MTD Exhibit H ¶¶ 7-8) 

 Her youngest son suffered near-fatal heart defects (MTD Exhibit H ¶ 11) 

It is certainly plausible that an Immigration Judge could have found that this Ms. 

Gutierrez’s uniquely traumatic life history left particularly vulnerable to the 

psychological hardships of separation from her eldest son, who played a central role in 

his family. And Ms. Gutierrez’s emotional hardships were not merely theoretical: she 

has stated in her sworn declaration that the emotional turmoil she felt during this period 

led her to seek out treatment and that she was prescribed medication for her 

psychological symptoms. See MTD Exhibit H ¶¶ 26-27. In light of the unusual 

combination of factors in this case, it is plausible that an Immigration Judge could have 

found that Ms. Gutierrez’s documented psychological harms satisfied the heightened 

hardship showing.  

3. Mr. Aceves’s previous imprisonment does not bar his claim of 

hardship 

Furthermore, the fact that Mr. Aceves faced deportation after serving a prison 

sentence does not lessen the extreme psychological hardship his mother faced. Mr. 

Aceves’s imprisonment removed him from the family home for a finite period, but it 

did not sever the family relationship. Mr. Aceves remained in California, and Ms. 
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Gutierrez was able to visit him regularly. See MTD Exhibit H ¶¶ 22-25. Together, the 

family counted down the days until their reunification. See id. 

 Unlike his term of imprisonment, deportation meant Ms. Gutierrez’s permanent 

separation from her son. With three U.S. citizen children and a U.S. citizen spouse, Ms. 

Gutierrez could not realistically relocate to Mexico without massive familial 

disruptions--not to mention the real danger and emotional toll of returning to a country 

she had fled for her life. See MTD Exhibit H ¶¶ 2, 16. And unlike in prison, Ms. 

Gutierrez also feared for her son’s life in the country she had fled. See MTD Exhibit H 

¶¶ 2, 16.4 Mr. Aceves’s finite and close-by imprisonment does not render implausible 

that Ms. Gutierrez could establish that his permanent banishment to Mexico would 

cause her unusual hardship.  

Accordingly, the claim of hardship to Ms. Gutierrez falls squarely within the 

range of claims that an Immigration Judge might deem worthy of a § 212(h) waiver. 

Based on this evidence, immigration attorney David Gardner has concluded that Mr. 

Aceves could have plausibly obtained § 212(h) relief. See MTD Exhibit H ¶¶ 17-21. 

Thus, Mr. Aceves has shown prejudice with this application.  

D. Under Cole v. Holder, Mr. Aceves could have plausibly obtained CAT 

relief based on particular factors that would have made him susceptible 

to serious physical harm in Mexico 

In adjudicating CAT claims, Immigration Judges must consider all of the 

relevant factors that may combine to subject an applicant to a high risk of torture.  8 

C.F.R. § 1208.16(c)(3). Although the applicant must articulate specific factors that 

combine to create a particularized threat of torture, there is no requirement that the 

applicant has suffered torture in the past. Id. The Ninth Circuit case Cole v. Holder, 659 

F.3d 762 (9th Cir. 2011), demonstrates how an applicant can present a plausible CAT 

                                           
4 The country conditions reports submitted herein show just how reasonable Ms. 

Gutierrez’s fear was. See generally supra Section 1.D and Exhibits A-O.  
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claim even in the absence of past torture. In that case, the applicant had never 

experienced a threat of torture in his home country, as he had lived in the United States 

since childhood. Id. at 764. Nonetheless, he was able to articulate a credible claim that 

criminal organizations or rogue police officers would likely torture him based on his 

appearance, including his tattoos and skin tone, and his perceived gang membership. Id. 

at 765-766.  

Were he given the chance, Mr. Aceves could have presented a claim for CAT 

relief as strong as that in Cole. Like the applicant in that case, Mr. Aceves could point 

to a particular set of factors, including his status a recent deportee, his lack of ties in 

Mexico, his tattoos, and his family’s history of being targeted by drug cartels, that 

would place him at the risk of serious harm. In his declaration, expert immigration 

attorney David Gardner concluded it was plausible that Mr. Aceves could show the 

requisite likelihood of torture by pointing to extensive country conditions materials. See 

MTD Exhibit  G ¶¶  25-26. Mr. Aceves here references some of those reports that could 

corroborate his claim.   

1. Mr. Aceves could have introduced voluminous country conditions 

evidence to corroborate the likelihood of serious physical harm in 

Mexico 

During the time that Mr. Aceves was facing deportation proceedings in El Paso, 

Texas, reports abounded of targeted violence by “violent thugs” and drug gangs” 

against deportees returned across the Texas-Mexico border. Jason Beaubien, Mexican 

Deportees Strain Cities South of the Border, NPR, November 9, 2011, attached as 

Exhibit A. A religious leader described the danger in stark terms:  
 
‘Deporting people here is like sending them into a trap … to 
be hunted down,’ said Father Francisco Gallardo, a Roman 
Catholic priest who oversees the diocese's shelters in 
Matamoros and Reynosa. 

Richard Marosi, Deportees to Mexico’s Tamaulipas preyed upon by gangs, LOS 

ANGELES TIMES, September 8, 2012, attached as Exhibit B (emphasis added). Multiple 
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sources reported that mass graves were found throughout the area, filled with the bodies 

of deportees. See id.; Aaron Nelsen & Jeremy Roebuck, Immigrants are being deported 

into danger, SAN ANTONIO EXPRESS-NEWS, October 5, 2013, attached as Exhibit C; 

AMNESTY INTERNATIONAL, Migrants in Mexico at Risk of Mass Kidnapping, Torture, 

Abuse, July 15, 2011, attached as Exhibit D; Kate Kilpatrick, Into the arms of the 

cartels: Deported Mexicans sent to city ruled by fear, AL-JAZEERA ENGLISH, October 

16, 2014, attached as Exhibit E. Sources described “cartel henchmen … round[ing] up” 

deportees upon their arrival in Mexico. See SAN ANTONIO EXPRESS-NEWS (Exhibit C). 

The Los Angeles Times described multiple incidents of targeted violence: 
 
Several migrants have been kidnapped from bus platforms, 
including one woman who was pulled by the hair into a 
waiting car. Getting on a bus is no guarantee of safety. In 
May, a deportee was hauled off a bus. His battered body was 
found on a highway south of the city. In the station, gang 
members sidle up to migrants and ask questions.  

LOS ANGELES TIMES (Exhibit B). Observers specifically noted that cartels members 

often tortured deportees. AMNESTY INTERNATIONAL (Exhibit D); LOS ANGELES TIMES, 

(Exhibit B). One man showed reporters how his fingers were deformed after cartel 

members had smashed them with a hammer. Id. A U.S.-Mexico border researcher said 

he’d “never seen so many people that were clearly afraid for their lives.” AL-JAZEERA 

ENGLISH (Exhibit E) (quoting principal investigator of Ford Foundation study).  

According to these reports, criminal groups specifically targeted deportees, who 

were marked by the “clear plastic Homeland Security bags” that they carried. Maria 

Ines Zamudio, Fear and loathing at the border, THE CHICAGO REPORTER, Sept. 1, 2013 

(Exhibit F).5 The cartels employed sophisticated methods to single out these 

individuals:  
 

                                           
5 To be sure, the violence placed everyone at risk, including U.S. citizen visitors, 

as evidenced by the State Department’s extensive travel warnings in place during this 
period. See Al-Jazeera English (Exhibit E) (discussing the travel warnings).  
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Lookouts track new arrivals from the moment they enter 
Mexico. Gunmen intercept deportees at migrant shelters and 
buses and outside money-transfer businesses. They hold them 
for ransom, recruit them into gangs, sometimes assault, 
torture and "disappear" them. Church-run shelters and social 
service groups, once safe ground, no longer are. 
 

LOS ANGELES TIMES (Exhibit B).There were multiple reports of deportees being 

dragged out of buses and shelters at gunpoint. See id. (noting that fifteen migrants were 

forced out of a shelter at gunpoint); AL-JAZEERA ENGLISH (Exhibit E); AMNESTY 

INTERNATIONAL (Exhibit D). Those who were identified as Americanized became 

particularly “easy prey.” WASHINGTON OFFICE ON LATIN AMERICA, Border Security 

and Migration: A Report from South Texas, January 23, 2013, attached as Exhibit G. 

Because of their lack of ties in Mexico, Americanized individuals “are in the worst of 

worlds because they are so vulnerable.” SAN ANTONIO EXPRESS-NEWS (Exhibit C); see 

also John Stanton, The Deported: Life on the Wrong Side of the Border for Repatriated 

Mexicans, BUZZFEED, December 19, 2013, attached as Exhibit H (noting that 

“Americanized” deportees were singled out for violence); Alaisdair Baverstock, Raised 

in America, dumped in Mexico, THE DAILY MAIL ONLINE, May 29, 2015, attached as 

Exhibit I (noting that Americanized individuals stand out in Mexican border towns). To 

the criminal organizations, these deportees are particularly “kidnapable,” because their 

United States families will pay ransom for their safety. See LOS ANGELES TIMES 

(Exhibit B). Multiple reports also noted that individuals with tattoos were particularly 

vulnerable from violence from the criminal groups and from harassment from corrupt 

police forces. See DAILY MAIL ONLINE (Exhibit I); Anna Cearley, Deportees are linked 

to Mexico Crime Rate, SAN DIEGO UNION TRIBUNE, September 12, 2004, attached as 

Exhibit J. 

According to multiple accounts, the corruption of police forces in these regions 

fed into the violence against deportees.  Reports noted that deportees were subject to 

“increasing police brutality” and extortion from police officials. See SAN DIEGO UNION 

TRIBUNE (Exhibit J); BUZZFEED (Exhibit H); NPR (Exhibit A).  Observers noted that 
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even at the level of official policy, state actors made essentially no effort to prevent 

violence against deportees. See SAN ANTONIO EXPRESS NEWS (Exhibit C) (“Mexico's 

answer to violence against migrant deportees has been notable only by its absence.”).  

The intensity of the violence, and the characteristics that would make Mr. Aceves 

a particular target, suggest that he could show that he would be at danger just as soon as 

he crossed the border.6 To be sure, the Immigration Judge would have to consider his 

capacity to avoid the violence at the border and safely relocate to another part of the 

country.  However, CAT applicants need not prove that relocation is impossible. 

Maldonado v. Lynch, 786 F.3d 1155, 1164 (9th Cir. 2015). Furthermore, when 

evaluating potential internal relocation in the context of fear-based claims of relief, 

courts must consider the reasonableness of relocation, including any financial, cultural, 

or logistical barriers to relocating to different parts of the country. Melkonian v. 

Ashcroft, 320 F.3d 1061 (9th Cir. 2003).  

Without any real history or family in Mexico, it is difficult to imagine where Mr.  

Aceves could reasonably locate. Those border towns where he is closest to his 

American family are plainly dangerous. The one region where he had lived in 

Mexico—Guadalajara—remains to this day a den of the very forces responsible for his 

grandfather’s demise. A recent report shows that the man linked to his grandfather’s 

murder--Rafael Caro-Quintero--continues to control a vast network in that area. See 

Duncan Tucker, The City of Guadalajara is the Money Laundering Capital of Mexico, 

VICE NEWS, June 14, 2015, attached as Exhibit K; see also Jason McGaham, Why is a 

cartel kingpin getting early release in the U.S.?, THE DAILY BEAST, April 15, 2016, 

attached as Exhibit L. Reports show that that particular cartel and associated groups 

                                           
6 During this period, deportees and advocacy organization urged the Department 

of Homeland Security to stop the practice of deporting individuals to the most 
dangerous citieis in Mexico. See AMNESTY INTERNATIONAL (Exhibit D); LOS ANGELES 
TIMES (Exhibit B). These pleas went largely unheeded. See AMNESTY INTERNATIONAL 
(Exhibit D); LOS ANGELES TIMES (Exhibit B).  
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control a wide swath of the country, from the El Paso border down to Guadalajara. John 

Burnett et al, Mexico Seems to Favor Sinaloa Cartels in Drug War, NPR, May 19, 

2010, attached as Exhibit M. Moreover, there is plentiful evidence showing that cartels 

continue to exact violent retribution against families of perceived enemies. Rory 

Carroll, Mexican marine’s family gunned down by drug cartel, THE GUARDIAN, 

December 23, 2009, attached as Exhibit N; Anne-Marie O’Connor & William Booth, 

Mexican drug cartels targeting and killing children, WASHINGTON POST, April 9, 2011, 

attached as Exhibit O. And in the words of a Congressman and former federal 

prosecutor, these groups have “absolutely” have been assisted by corrupt police and 

military forces in the area. See NPR (Exhibit M). 

II.  CONCLUSION 

The question is not whether Mr. Aceves has now shown that he was entitled to 

relief from deportation in 2010. Rather, the question is whether there is any harm from 

the undisputed Due Process violations he suffered. These Due Process violations 

require dismissal of the indictment if Mr. Aceves can “establish some evidentiary basis 

on which relief could have been granted.” United States v. Raya-Vaca, 771 F.3d 1195, 

1207 (9th Cir. 2014). He has made that showing. Accordingly, the Court should grant 

the motion and dismiss the indictment.   

 
Respectfully submitted, 

 
 HILARY POTASHNER 
 Federal Public Defender 
  
 
 
DATED: April 26, 2016 By  /s/ David Menninger  

DAVID MENNINGER 
Office of the Federal Public Defender 
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

LOS ANGELES, CALIFORNIA; THURSDAY, APRIL 21, 2016 

8:03 A.M.  

- - - - - 

 

THE COURT:  All right.  Let me call the matter of

United States versus Aceves.

Let me have appearances.

MR. MENNINGER:  Good morning, your Honor.  David

Menninger from the Office of the Federal Public Defender.

I am here with my colleague Brianna Fuller and Mr. Aceves

who is present on bond.

THE COURT:  Okay.  And for the government.

MS. KLOPF:  Good morning, your Honor.  Amanda

Klopf on behalf of the United States.

THE COURT:  I have here the defendant's motion to

dismiss the indictment under 8, U.S.C., Section 1326(d).  

Couple of questions for the parties.

Was the defendant's immigration attorney,

Mr. Carlos Spector, privately retained?

MR. MENNINGER:  Your Honor, would you like me to

stay here?

THE COURT:  Just speak into the microphone.

MR. MENNINGER:  Okay.  Your Honor, Mr -- there is

no evidence -- we contacted Mr. Aceves, I'm sorry,

Mr. Specter, he has no record of the representation at
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all.

THE COURT:  That is not my question.  My question

is was he retained privately or was it some other way

that he became associated with the defendant?

In other words, was he assigned by a court to

represent the defendant?  How was the representation

achieved?  And, frankly, your client should have a

recollection even if Mr. Specter doesn't.

MR. MENNINGER:  Your Honor, there is no evidence

that he was appointed or anything like that, your Honor.

THE COURT:  So the presumption is that he is

privately retained.

MR. MENNINGER:  I would assume that is normally

how someone in the position is, you know, enters a

representation, your Honor.

THE COURT:  Let me stop you.  Let me ask the

government, does the government have any information on

this?

MS. KLOPF:  The government does not have any

information on the appointment.

THE COURT:  All right.  Next question.  Prior to

the July 26, 2010, filing of the request for immediate

removal and the waiving of the removal hearing that was

already scheduled, did the defendant and Mr. Specter

discuss the matter?
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MR. MENNINGER:  Your Honor, I do not have any

evidence that it was discussed.

THE COURT:  Does he have any recollection of

whether or not it was discussed?

MR. MENNINGER:  Your Honor, I do not believe that

my client does have any recollection.

THE COURT:  Are you saying that for -- I don't

want to go into attorney-client privilege, but let me

ask, since you are here, too, what is your response to

that question?

Let me indicate to the defendant, you need to

talk to your attorneys before you speak in open court

simply for the fact that I don't want a situation where

you waive some right or something else.  So let your

attorney speak, and if they have a question, they will

ask you.

Let me ask defense counsel.

RIGHT2:  Your Honor, I am here purely to

supervise.  My understanding is there is nothing in the

record on that point, and I am not sure it is necessarily

relevant.

THE COURT:  Well, it potentially is because, well,

we will get to that point in a moment.

All right.  Let me ask the government, does

the government have any information in this regard?
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MS. KLOPF:  No, your Honor.

THE COURT:  Let me ask, if the defendant's

attorney, then, Mr. Specter, was correct that the

defendant was not eligible for any form of relief from

removal, would there have been any violation of his due

process rights?

MR. MENNINGER:  Yes, your Honor.  First off, of

course, we would -- we believe, your Honor that it is

clear that he was eligible for relief from removal.  But

even if the attorney's advice was correct, your Honor,

the court -- the immigration court violated his due

process rights by removing him without a hearing without

any notice.

THE COURT:  Let me stop you.  This is not a 1983

action, is this?

MR. MENNINGER:  It is not, your Honor.

THE COURT:  You are going under a specific statute

which is 8, U.S.C., Section 1326(d), and doesn't that

section require some form of injury to the defendant?

And so, therefore, even assuming arguendo, and we are

assuming arguendo only at this point in time, that there

was no advisal or discussion between the defendant and

the immigration judge, that in and of itself would not be

a basis for a finding under 1326(d) without a showing of

some harm or injury.
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MR. MENNINGER:  Your Honor, the Ninth Circuit has

said that a showing of actual prejudice is required when

there has been some error in the way that an immigration

judge has conducted proceedings.  The Ninth Circuit has

also said that in certain circumstances presumption of

prejudice is appropriate.  And I think that this is a

case in which that presumption is appropriate.

THE COURT:  How could there possibly be a

presumption of prejudice if, in fact, the attorney was

correct that he is entitled to no relief?

MR. MENNINGER:  Your Honor, so the regulations

require the court to hold a hearing, your Honor.

THE COURT:  Let me stop.  The immigration court

scheduled a hearing, and the only reason that it was

unscheduled is because the defendant's attorney at the

time who supposedly he applied for and got or hired

himself made an application, and as a result of the

application, the removal hearing which was scheduled for

I think it was August the 8th was taken off calendar.

So this is not a situation where there was an

intentional deprivation by the immigration service to

deny him a hearing.  They had scheduled a hearing, and

his attorney said, no, we don't want the hearing, we want

an immediate removal which he can ask for.  That was not

improper and which happens all the time in the
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immigration court.

MR. MENNINGER:  Your Honor, if I can respond with

a couple of points.

First, the attorney's motion actually did

request a hearing.  The attorney's motion did not say we

do not want a hearing.

THE COURT:  No.  They requested a hearing on his

application.  Why would you have a hearing on something.

He had an application, and he made a request for that.

MR. MENNINGER:  Right.

THE COURT:  Okay.

MR. MENNINGER:  And he requested a hearing so that

could take place, your Honor.

THE COURT:  So that the previously set removal

hearing would not take place.

MR. MENNINGER:  Your Honor, the motion says we

asked for the hearing to be set as soon as possible is

the language of the motion.  And so it was a -- it was

not what he had asked for.

THE COURT:  He had specifically asked for

immediate removal.  That is what he asked for.

MR. MENNINGER:  If I can read from the motion,

your Honor.

THE COURT:  Sure.

MR. MENNINGER:  It is at Exhibit C, Bates-stamped
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18, the last two lines.  Wherefore, premises considered,

the respondent prays that a hearing be set for immediate

removal.

So the motion did ask for a hearing, your

Honor, but there are also multiple other due process

violations that take place.  There was no mention of a

waiver of appeal in this instance.  The judge just waived

his appeal rights for him.

Also, your Honor --

THE COURT:  Well, let me ask, when the immigration

judge grants an alien's request for immediate removal,

what appeal right would there be in that situation?

MR. MENNINGER:  Well, your Honor, I think it is

crucial that there be appeal rights especially in a

situation like this.

THE COURT:  Let me stop.  He was represented by

counsel.  There was no waiver of appeal rights.  He could

still have appealed.

MR. MENNINGER:  No, your Honor.  The immigration

judge waived, marked waived.

THE COURT:  So, in other words, he didn't have an

attorney at that time so that the attorney could not have

made an application for an appeal?  Could not have

appealed?

My assumption is an appeal is effectuated by
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the filing of a paper that says we want to appeal.

MR. MENNINGER:  Your Honor, respectfully, that is

not how it works in immigration court.  If you look at

the removal order, it says waived.  And since the removal

order says that his appeal was waived, he was

prevented --

THE COURT:  So, in other words, if that form had

been checked off incorrectly, and both -- everybody

agreed that it had been checked off somehow incorrectly,

there could not be an appeal from that.

MR. MENNINGER:  Your Honor, I do not believe there

could be.

THE COURT:  Do you practice immigration law?

MR. MENNINGER:  I do, your Honor.

THE COURT:  Have you ever had the situation where

an appeal was impossible?

MR. MENNINGER:  Your Honor, when an appeal is

marked waived, I believe the regulations are clear that

you can not file an appeal.  And I would add, in this

case, according to the documents presented by the

government, it would appear that the respondent was

removed like the day after.  So he would actually have no

ability to appeal the order.  So that is a very concrete

injury caused by the immigration judge's improper waiving

of the appeal.
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THE COURT:  Let me stop.  Let me hear from the

government.  What is the government's position on that

question?  Could there have been an appeal even though

the box for saying that the appeal was waived was

checked?

MS. KLOPF:  Your Honor, I am not sure of the

answer to that question, but I would note, as we

identified in our briefing, regardless of whether or not

there was an issue with this representation, there is no

prejudice in this particular matter.  And that is what

this case boils down to is, as we briefed extensively, so

I won't go deeply into it.  But there is no prejudice in

this particular matter.

THE COURT:  Let me ask defense, is prejudice an

essential element?

MR. MENNINGER:  Your Honor, as we mentioned in our

briefing, the Ninth Circuit has held that actual

prejudice is required in cases where there is a violation

in how a hearing is conducted.  We do maintain, however,

that a presumption of prejudice is appropriate because of

the total sum of the violations in this case.

THE COURT:  If he was not entitled to any relief,

what is the prejudice?

MR. MENNINGER:  A, your Honor, he was entitled to

relief.
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THE COURT:  No, he wasn't.  Why was he entitled to

any relief?

MR. MENNINGER:  Your Honor, he was eligible for

two forms of relief.  He was eligible for adjustment with

a 212(h) waiver.

THE COURT:  Well, he couldn't get a 212(h) waiver

since there is no application that is a part and parcel

of that request.  So, therefore, how could he have gotten

that, and the one that was previously, that was made for

him was dismissed out prior to this situation in 2009.

So, therefore, how could he possibly have gotten a relief

at that point?

MR. MENNINGER:  Yes, your Honor.

He could have filed an application for

adjustment along with an application for -- 

THE COURT:  The problem is if he himself had done

that at that point in time, at that point in time, he was

an adult and therefore the timeframe for the getting a

Visa, there has to be an available and immediate visa for

him.  He was an adult at that point in time.  So,

therefore, at that stage, he would have an 18-year wait.  

Let me just ask, are you contesting that at

that point in time in 2010, that the wait was in fact 18

years for -- the waiting period was 18 years for visas

for adjustment of children who are adults from Mexico at
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that point in time?

MR. MENNINGER:  Very much so, your Honor.

THE COURT:  On what basis?

MR. MENNINGER:  He was an immediate relative.

THE COURT:  No.  That is not what I am asking you.

You really have to listen to my questions.  I know you

have a spiel.  But the question really is, one, is a

factual one, not one based on argument.  The government

has presented evidence that in July of 2010, the waiting

period for Visas for this form of -- well, these

particular visas for children of either U.S. citizens or

LPR's from Mexico was 18 years.

And so either that is correct or incorrect as

a matter of fact.  Are you saying that that was

incorrect?  I understand your argument is that if for

some reason the application that was filed in, was it

1997 or whenever, 1999, was still in effect, that he

could have qualified as still for all intents and

purposes being a child under that because of various

rulings that were made.  I understand that.

But the application that had been filed had

been dismissed in 2009.  And so there was no application,

and if he were to file an application at that point in

time, then he would not qualify as a minor.  He would be

an adult.
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MR. MENNINGER:  Your Honor, if I could explain.

There is two separate applications here.  There is the

visa petition and then there is the adjustment

application.  The visa petition was approved in 1999.

That petition was never terminated, your Honor.

THE COURT:  I thought it was dismissed.  Let me

ask.

MR. MENNINGER:  That was the adjustment

application, your Honor.  So he had also filed an

adjustment application that was terminated, but he could

have just as easily filed a second adjustment application

at that time.  The visa petition is the relevant

application, and it was never terminated.

THE COURT:  Let me ask the government, is that

that correct?

MS. KLOPF:  Your Honor, my understanding is that

the entire proceeding was terminated in 2009.  I would

have to -- could you point me towards the application

that you are referencing?

MR. MENNINGER:  So the visa petition which is

stamped approved is at Exhibit B to our motion, your

Honor.  The petition that the government filed as Exhibit

5 is the adjustment application, and that is the one that

you will see it says case terminated.  But that is the

adjustment application that had no effect on the visa
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petition.  So the visa petition remained valid and was a

basis, could be a basis to file an adjustment

application.

THE COURT:  What is the government's response?

MS. KLOPF:  My understanding is that both of these

have been terminated.  I'm sorry.  I do not have the

agent.  The agent wasn't available this morning to join

me.  But, regardless, even if it was approved, there,

still, it was not immediately available as there was an

18-year waiting period.  So even if this was still in

effect which the government would argue it is not, there

is no visa that he was in possession of at that time when

he was deported in 2010.

THE COURT:  Also, I don't understand how -- I mean

a visa application that was granted in the past but

thereafter the application was dismissed, you don't get

like a visa ticket.

MR. MENNINGER:  Your Honor, as I mentioned, the

I-130 visa petition was not dismissed in this case.  The

documents from the A file have it marked approved, from

his alien file have it marked approved.

THE COURT:  And exactly what exhibit are you

referring to?

MR. MENNINGER:  Exhibit B, your Honor, of our

motion.
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THE COURT:  B as in boy?

MR. MENNINGER:  B as in boy, your Honor.  This

comes directly from his alien file, and it says approved,

1999, there was no indication anywhere that it was

terminated.

THE COURT:  How long does a visa last for?

MR. MENNINGER:  Forever, your Honor.

THE COURT:  Forever.

MR. MENNINGER:  Yes, your Honor.

THE COURT:  Let me indicate to the government,

either you are going to have to have your agent here to

be able to answer these questions or you are going to

have trouble.

MS. KLOPF:  Your Honor, we could arrange to have

the agent available at a later date.  He isn't available

this morning.  But I would note for the court, there is

no evidence that a visa was actually granted.  There is

no evidence in the A file of a visa.

This document may indicate approved, but my

understanding is that everything was terminated in 2009

because he didn't follow through with the --

THE COURT:  So what you are saying is that the

approved goes toward the petition for the alien relative.

It is not an approval of the visa.

MS. KLOPF:  That was my understanding, your Honor,
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but I would say there is no evidence an actual visa was

approved.  In the A file, there is no visa.  There is no

document that shows that he has been granted a visa.

So the argument is still the same.

THE COURT:  Let me stop.  I am going to continue

this.  You guys aren't prepared to argue this because,

again, you are saying things.  I don't know if what you

are saying is even remotely correct.  And you really

should cite me to, for example, regulations that say

this, something.  You can't make these types of arguments

up.

MR. MENNINGER:  Your Honor, I apologize.  I do not

believe I am making these arguments up.  And I believe I

did explain them in the ruling in our reply, your Honor,

on Pages 4 and 5 with citations to relevant statutes and

the regulations, your Honor.  And I am happy to do so in

further briefing if your Honor would like further

explication.

THE COURT:  Give me some citations for this

proposition from both sides.  Also, since we are here,

let's argue the CAT.  I don't understand your CAT

argument.

MR. MENNINGER:  Okay, your Honor.

So any -- so you are eligible to apply for a

deferral of removal which allows you to stay in the
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country if you can show that it is more likely than not

that you would suffer torture which is defined as serious

bodily harm that is intentionally -- 

THE COURT:  I understand the law.  What are the

facts that he attempts to utilize to establish that, and

it has to be a particularized threat of torture, not a

general threat of torture.

MR. MENNINGER:  That's correct, your Honor.  And I

would respectfully remind the court that at this stage

what we are asking is whether he can plausibly, could

have, if he got a fair removal proceeding in 2010, if he

would have plausibly been able to make out a claim -- 

THE COURT:  What is the factual basis for that

plausible claim at this stage?

MR. MENNINGER:  We have evidence that his

grandfather, he fled the country as a child with his

mother because she faced death threats, your Honor, from

a rampant criminal organization.

THE COURT:  What year was that?

MR. MENNINGER:  I believe it was 1983, your Honor.

THE COURT:  And who was involved in that?

MR. MENNINGER:  It was the -- it was a powerful

drug cartel that was prevalent in Guadalajara that

remains prevalent to this day, your Honor.

THE COURT:  So, in other words, all those people
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are still alive and they know this defendant?

MR. MENNINGER:  Your Honor, if he were given an

opportunity to present his CAT application at immigration

court which he was denied, he would have been able to

present expert evidence and country conditions evidence

on that point, your Honor.

THE COURT:  So that was in Guadalajara?  What

about the rest of Mexico?

MR. MENNINGER:  Your Honor, again --

THE COURT:  Is that gang predominant in all of

Mexico?

MR. MENNINGER:  Your Honor, again, if he were

given a chance to present his claim in immigration court,

he would be able to present evidence.

THE COURT:  Counsel, you can't just say, well, you

know, you have to show at this point in time the basis

for the particularized threat.

MR. MENNINGER:  That's correct, your Honor.

THE COURT:  And if, in fact, he could have gone to

other areas of Mexico rather than going to Guadalajara.

If he went to Mexico City, and he would not have been

been bothered in Mexico City, he cannot demonstrate a

particularized threat.  What is the evidence that he has

at this point in time that the gang's influence extended

throughout all of Mexico and that he himself would have
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been targeted rather than his grandfather who had some,

let's put it this way, more supposed involvement or

relationship with the gang.  He himself never had any

contact with the gang, did he?

MR. MENNINGER:  No, your Honor.  He had not lived

in Mexico.

THE COURT:  So why does he think that he would be

subject to a particularized threat from the gang?  And

even then, a particularized threat from a gang isn't

necessarily sufficient in this particular situation

because the actual language of the provision phrases it

in terms of somebody from the government either imposing

the threat or acquiescing to the threat.

And, again, so merely because of the fact that

his grandfather might have been killed in Mexico back in

'83 by a gang doesn't really show anything in regards to

this particular situation.

MR. MENNINGER:  Your Honor, there were other

factors.  Let me answer that in a couple of pieces.  

For one, regarding the state action

requirement, the Ninth Circuit is clear that if police

officers are complicit, corrupt police officers are

complicit, that satisfies the state action requirement.

The state department makes it very clear that the police

officers are complicit in the works of drug and criminal
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organizations in Mexico.

THE COURT:  The same gang throughout Mexico?

MR. MENNINGER:  In addressing that, that other

point, your Honor, he would be able to present that

evidence.  There is --

THE COURT:  When you say he would be able to

present that evidence, I don't understand what you are

saying.

MR. MENNINGER:  Again, your Honor --

THE COURT:  If he doesn't have the evidence now

and he doesn't know what it is, how can he say that he

can present it.  I mean, he at least has to know what it

is, doesn't he?

MR. MENNINGER:  Right, your Honor.  So there are,

as was mentioned in the expert declaration from the

immigration attorney, your Honor, there are specific --

in immigration court you can call a country conditions

expert.  There are reports.

THE COURT:  There are some country reports.  You

didn't give me a country report in regards to Mexico in

1983 and 2010 which could have -- I could take judicial

notice of that.  The State Department issues that as to

all countries.

MR. MENNINGER:  I did cite that in the briefing,

your Honor.
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THE COURT:  It doesn't say anything about the

supposed threat that he is claiming he would be subjected

to, in other words, threats by the gang, et cetera, et

cetera, all that kind of stuff.

MR. MENNINGER:  It does speak to the reach of the

criminal organizations, your Honor.  And I would point

out there is also --

THE COURT:  But I don't think there is just

one criminal organization that is throughout the country.

MR. MENNINGER:  There is not, your Honor.

THE COURT:  So, in other words, why would he be

threatened by all criminal organizations?

MR. MENNINGER:  Your Honor, these organizations do

have a very powerful reach.

THE COURT:  What is the factual basis for your

making that statement?

MR. MENNINGER:  Your Honor, I believe that it is

in the country conditions evidence that he would be able

to submit at the time.  Again, your Honor, it is not this

court's task to relitigate this claim in the first

instance.

THE COURT:  But they have to find there is

evidence of a particularized threat.  And, you know, so

far you are throwing out these generalities that could

apply in every situation.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:15-cr-00245-GW   Document 74   Filed 06/12/16   Page 22 of 39   Page ID #:587

ER 270



    23

UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

MR. MENNINGER:  Your Honor, respectfully, your

Honor, the court would have to find that it is plausible

that he could have presented evidence of particularized

threat.  And I think that is a significant distinction.

THE COURT:  But I have to understand the nature of

that.  He can't just make a generalized claim that 1983

his grandfather was killed by gangs and from that say,

well, that is sufficient because that is not sufficient.

MR. MENNINGER:  Okay.  Well, a couple of things,

your Honor.  There was evidence that, more recently,

other members of his family had been targeted.

THE COURT:  For what reason?

MR. MENNINGER:  Your Honor, that is unclear from

the record but, you know, it is hard to say exactly, but

I think that goes towards the ongoing threat to his

family.

THE COURT:  His family is somehow involved in gang

activity?

MR. MENNINGER:  His grandfather was the chief of

police, your Honor.  We submitted the newspaper report

that corroborated his disappearance.

THE COURT:  I understand that, but, again, that

was 1983.

MR. MENNINGER:  I understand, your Honor.

THE COURT:  So he is certainly not a member of the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:15-cr-00245-GW   Document 74   Filed 06/12/16   Page 23 of 39   Page ID #:588

ER 271



    24

UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

Mexican police force.

MR. MENNINGER:  He is not, your Honor.

THE COURT:  So I don't understand the argument,

the connection.

MR. MENNINGER:  Your Honor, there is -- that could

be a piece of evidence to show that he would continue to

face threat in Mexico and there is other factors as well.

THE COURT:  I don't understand if his father was a

member of the police force, a chief of police in a

particular area of Mexico who was killed by gang members

and even if we assume that that killing was with the

complicity of other police officials in Mexico, in

Guadalajara, why does that relate to a threat to this

particular defendant who has lived in this country since

he was five years old who has had no connection to

Guadalajara, is not a member of the police force, et

cetera, et cetera, et cetera.  I don't understand.

MR. MENNINGER:  Well, your Honor, I believe it is

one factor.  In the CAT cases, it is very clear that it

is a totality of circumstances that needs to be looked

at.  That is one factor.  The other factor is --

actually, the fact that he is very Americanized is

immediately identifiable as someone who presents as an

American and stands out in Mexican society.  The other

factor would be his tattoos.  He would be able to present
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evidence that his tattoos also single him out and mark

him.

THE COURT:  So who is he going to be tortured by?

Is there a group in Mexico that tortures people in Mexico

who appear to have lived in the United States for a

lengthy period of time?  That would do really bad things

to the tourism industry in Mexico.

MR. MENNINGER:  Your Honor, there is evidence, and

as was stated by our expert in the expert declaration

that these people are specifically targeted either by

police or by criminal organizations which often work in

conjunction.

THE COURT:  I don't quite understand.  For what

reason?  In other words, so, in other words, if

somebody -- people who are -- let's assume that there are

people who are Hispanic looking and they are born in the

United States, and if they have tattoos which a lot of

people in the United States get these days, you are

saying that that poses a risk that they will be tortured

if they go to Mexico because they look like they have

lived in the United States for a lengthy period of time.

MR. MENNINGER:  Your Honor, I am saying that is

one factor he could have presented.

THE COURT:  Is that a reasonable factor?

MR. MENNINGER:  Yes, your Honor.
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THE COURT:  Why?  In other words, maybe I have

missed it.  Does the country conditions report from the

State Department warn United States citizens that if they

go to Mexico in 2010, if they look Hispanic they are

going to be subject to possible murder or torture?  Maybe

I missed that.

MR. MENNINGER:  Well, your Honor, I think it is a

very different distinction between being a U.S. citizen

who is just going there for a visit versus being someone

who is left in Mexico with no money who is not a U.S.

citizen and who also is marked as a recent deportee to

that country.  I would also add that our expert

declaration spoke to the links that these criminal

organizations have with prisons in the United States and

how his presence in a prison in the United States would

be another manner by which he would be identified.

THE COURT:  Okay.  Do you want to respond to that

at all?

MS. KLOPF:  Yes, your Honor.  

First and foremost, the defense must show for

plausibility, the defense must show more than

establishing a mere possibility of relief quoting,

Bejaras Alvarado, and the Ninth Circuit has also said

that it is not merely that some form of relief is

theoretically possible.  
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Here, we have evidence of a 27-year-old murder

that we don't have evidence that they are state action.

There is no particularized threat here.  And there is

also no particularized threat of state action.  The

evidence that is proposed here just merely shows a

theoretical possibility that he may be able to present a

CAT petition.

Furthermore, the CAT, the CAT basis is that

they must show that it is more likely than not that the

alien will be tortured, both standards that it is more

than theoretically possible that CAT relief would be

granted where CAT relief is something that must be more

than likely that an alien would be tortured with

complicit state action.  That is not met here, your

Honor.

THE COURT:  Well, let me indicate this.  Also,

that question is really decided by various factors that

the Ninth Circuit has said one should refer to.

For example, the past torture inflicted upon

the applicant himself.  He has none.  Whether or not the

applicant could be relocated to a part of the country

would he would not likely be tortured.  It seems to me

that he has not established that if he were to move, in

2010, that he would have been -- he could not locate a

part of the country where he could escape what he
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perceives as these threats and that there is evidence of

gross, flagrant or mass violations of human rights within

the country of removal were applicable.  I do not think

that that has been established because country reports do

not indicate that in 2010.  And other relevant

information regarding the conditions in the country of

removal.

So be that as it may.  However, I won't make a

final decision on this point because I do want further

briefing on this issue that we talked about further.

When can the parties give me that briefing?

MS. KLOPF:  We could, if it was amenable to the

defense, by midweek next week.  I would note, though,

your Honor, with the 212(h), that is simply just a

subfactor of the 212(h) relief if that would be granted,

and as submitted in the government's briefing, all of the

other elements of a 212(h) waiver are not met here.  So

even if the visa issue was -- if a visa was immediately

available, even if a visa was immediately available, the

remaining elements of the 212(h) waiver are not present

as argued in the government's briefing.

THE COURT:  I don't quite understand what you are

saying because, you know, he has to establish that there

was some prejudice, and he can do that by showing that

there was an available form of relief for him.  And he is
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arguing that under 212(h), there was such a vehicle.  And

so you are saying that even if there was a visa available

for him, that is not sufficient.  But if there was a visa

available for him, if there -- he could have made an

application.  Somebody could have made an application at

that point in time, even if he is in the proceedings.

MS. KLOPF:  Well, a 212(h) waiver where someone

has a -- where he would have to show extreme hardship

caused by deportation from an American citizen or LPR,

and, here, in 2010, he cannot show that.  As briefed

further in the government's papers, he had been

incarcerated for I believe 10 years.

THE COURT:  I understand that that is true.  That

is another problem with his position, but, again, I want

all these things to be covered.  But let me indicate to

defense counsel, you still have to argue that in the

sense that it doesn't seem to be there would be any

prejudice to a US citizen or LPR if he is so deported.

MR. MENNINGER:  Would you like me to address that

at this time, your Honor?

THE COURT:  Really quickly.

MR. MENNINGER:  Your Honor, I believe the lengthy

detailed declaration of his mother shows that it would

cause emotional hardship to her.

THE COURT:  I don't understand why that would be
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the case.

MR. MENNINGER:  Your Honor, this is someone who

fled Mexico with his mother after receiving death threats

after her father was killed.

THE COURT:  Why does that have anything to do with

his being deported back to Mexico?

MR. MENNINGER:  Because it goes to underscore the

trauma and the fear she felt when her eldest son who had

been an essential member to the family.

THE COURT:  He couldn't have been that essential

because he was in jail or prison for 10 years.

MR. MENNINGER:  Right.  But at least he was safe

in jail.

THE COURT:  Jails in the United States are not

necessarily that safe.  I think you you pretty well know

that.

MR. MENNINGER:  Your Honor, much safer than in

Mexico.

THE COURT:  I don't know about that.

MR. MENNINGER:  Well, your Honor, I would argue

that point.  However, she signed a sworn declaration

saying that she felt -- she is also a person who is a

victim of other forms of trauma in her life.  So she was

very vulnerable at this point including a history of

troubled relationships, your Honor, including a youngest
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son who had a near fatal heart condition.  And, also,

your Honor, she suffered from anxiety and depression and

signed a sworn affidavit stating that she, during this

period, the anxiety and depression came to such a point

where she had to seek out medication, your Honor, to help

her with her symptoms.

Again, your Honor, we only need to prove

plausibility in this case.  This court does not need to

find that he has met the standard right here.  And,

again, the BIA has said that this is not just a standard

that only a handful of cases can be met.  This is a form

of relief that people do obtain all the time in

immigration court.  He was deprived of any opportunity to

present this case, your Honor.

THE COURT:  Again, you are not arguing to a jury

at this point.

All right.  I will give you guys cross briefs

on this at the same time.  Why don't you file it by -- do

you guys think you could do it by the 26th?

MS. KLOPF:  Yes, your Honor.

MR. MENNINGER:  Yes, your Honor.

THE COURT:  Okay.  Noon by the 26th.  I will put

you back on the 28th.  And, also, I want your INS person

present.

MS. KLOPF:  Yes, your Honor.
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THE COURT:  All right.  Thank you.  Have a nice

day.

MS. KLOPF:  Thank you, your Honor.

MR. MENNINGER:  Thank you, your Honor.

THE COURT:  And I will leave the defendant out on

bond under all same terms and conditions, order that he

be back here on the 28th of April at 8:00 o'clock.

Have a very nice day, everybody.

(Proceedings concluded.) 
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UNITED STATES DISTRICT COURT,  CENTRAL DISTRICT OF CALIFORNIA

CERTIFICATE 

 

I hereby certify that pursuant to Section 753, Title 28, 

United States Code, the foregoing is a true and correct 

transcript of the stenographically reported proceedings held 

in the above-entitled matter and that the transcript page 

format is in conformance with the regulations of the 

Judicial Conference of the United States.   

Date:  June 5, 2016 

 

 /s/ Katie Thibodeaux, CSR No. 9858, RPR, CRR 
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