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1 LOS ANGELES, CALI FORNI A; WEDNESDAY, MARCH 8, 2017
2 8:50 A W
3 --000- -
4 (Qutside the presence of the jury.)
5 THE COURTROOM DEPUTY: Pl ease renmain seated and cone

6| to order. This United States District Court is nowin session,
7 | the Honorable George H Wi presiding.
8 THE COURT: In this matter let ne provide to counsel

9| nmy thoughts on the issue. You can read it and then argue. |

10 | will come back in about five m nutes.

11 MR. MENNI NGER:  Very good, Your Honor.

12 (Recess taken from8:50 a.m to 8:55 a.m)

13 THE COURTROOM DEPUTY: Pl ease renmain seated and cone

14 | to order.
15 THE COURT: Al right. Let nme ask counsel, have you

16 | had an opportunity to read the Court's tentative on this?

17 MR, MENNI NGER: Yes, Your Honor.
18 MR, RYAN: Yes, Your Honor.
19 THE COURT: Al right. Sonebody want to argue

20 | sonet hi ng?

21 MR. MENNI NGER:  Yeah, Your Honor, if | could briefly
22 | be heard.

23 THE COURT:  Sure.

24 MR. MENNI NGER  Your Honor, | think -- | don't

25 | disagree with anything that the Court says in the first three
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1| pages. W agree that the nens rea --

2 THE COURT: Actually, those are all quotes from

3 | cases, sSO --

4 MR. MENNI NGER  Sure, Your Honor, and that's --

5| those are many of the same cases that we cited as well, that

6 | the general intent corresponds to know edge. W can all agree
7| that knowl edge is the nens rea for this offense. Were

8| disagree with it --

9 THE COURT: | don't know what you nmean by that.

10 MR. MENNI NGER Wl |, Your Honor, so --

11 THE COURT: There is a nens rea requirenent.

12 MR. MENNI NGER: That's right.

13 THE COURT: But the nens rea and the know edge goes

14 | to the actus reus of the crine, not to all elenents. The

15 | defense seenmingly wants to say it goes to all elenents of the
16 | crine.

17 MR. MENNI NGER Wl |, Your Honor, that's what the
18 | Court has said in Alanis, and not just in Alanis, in Flores

19 | Figueroa, in Staples, in Torres v Lynch and in Excitenent

20| Video. It's in the normal rules that when a statute has a

21 | nens rea requirenent, it nmust apply to all of the el enments of
22 | the crime, not just the actus reus, Your Honor. For exanple --
23 THE COURT: Well, the problemis that the Ninth

24 | Grcuit has indicated in this context, it has already discussed

25| it ad nauseam So, therefore, what you want me to do i s change
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1| the Ninth Grcuit approach, which I really can't do.
2 MR. MENNI NGER  So, Your Honor, the Ninth Crcuit
3 | hasn't spoken to the deport el enent, whether know edge has
4 | spoken to the deport el enent.
5 THE COURT: It tal ks about other elenents that says
6| it's not required. The defendant need not be aware that his
7| actions constitute an illegal action.
8 MR. MENNINGER  That's true, Your Honor.
9 THE COURT: Wiy woul d there be a nens rea as to
10 | that?
11 MR MENNINGER  |'m sorry, Your Honor?
12 THE COURT: Wy shouldn't there be a nens rea as to

13 | that? |In other words, the CGovernnent doesn't have to show an
14 | illegal reentry; it just has to show an entry that turns out to
15| be illegal, but the defendant doesn't have to know that his

16 | entry is illegal.

17 MR. MENNI NGER: That's right, Your Honor.
18 THE COURT: Wy is there nens rea as to that?
19 MR. MENNI NGER: Because as the Suprene Court

20 | instructed in Staples, you don't need to know that it is

21 | illegal to possess this kind of firearm but you do need to
22 | know that this firearmhas the sort of features that nmake it,
23| in fact, illegal. That's what the Court says in Stapl es.

24 THE COURT: But if the entry -- you're saying that

25 | he has to know or at |east appreciate the fact that he's

UNI TEC STATES DI STRI CT COURT
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1| previously been deport ed.

2 MR. MENNI NGER  That's correct, Your Honor

3 THE COURT: Well, first of all, you don't cover al

4 | the other bases that are covered in Al, which includes not only
5| deportation, but also renmoval, also departure, all those

6 | things. You don't include those.

7 MR. MENNI NGER: Right, and he is not bei ng charged

8 | under those portions of the statute.

9 THE COURT: | don't know if he is or not.

10 MR. MENNI NGER: The Governnent is alleged that he

11 | was previously deported and found in the United States.

12 MR. RYAN. That's right, Your Honor.

13 THE COURT: But if the evidence shows that he [eft
14 | the country while he was under ordered deportation, that would
15 | al so suffice.

16 MR RYAN. That's correct, Your Honor

17 THE COURT: So if he was under order of deportation,
18 | even if he didn't know he was under order of deportation, if he
19 | left during order of deportation, that would still fall under
20 | the statute.
21 MR. MENNI NGER:  Yes, Your Honor, then we woul d argue
22 | that know edge woul d be required for deportation, but that's
23 | not under the statute. As M. Ryan pointed out --
24 THE COURT: You have to actually know it is an order

25 | of deportation. Could he just appreciate the fact that the
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Governnent said that he shouldn't be here? Does he have to
understand that it's a deportation?

MR. MENNI NGER:  Well, the statute requires a
deportation, right? And so --

THE COURT: He has to understand what it legally
nmeans to be deported is what you' re saying.

MR. MENNI NGER  Yes, | understand that he needs to
be deport ed.

THE COURT: So he doesn't understand the concept of
deported, but he knew he was being asked to | eave, that
woul dn't be sufficient. The CGovernnent woul d have to establish
t hat he understood that he was being deported, not just sinply
he was being asked to | eave the country.

MR. MENNI NGER:  Wel |, Your Honor, right, the statute
requi res deportation.

THE COURT: The defense argunent is that he has to
understand that he's being deport ed.

MR. MENNINGER That's correct, not that he was --

THE COURT: That he was being asked to | eave the
country.

MR. MENNINGER O that he had gone vol untary
departure, Your Honor.

THE COURT: | just want to nake sure | understand
t he defense's argunent.

MR. MENNI NGER: Sure. You brought up earlier the

UNI TEC STATES DI STRI CT COURT
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1| other parts of the statute, and | do note, and | agree with you
2| there is Ninth Grcuit case law that doesn't grapple with

3| Alanis or Staples or any of those other cases as to those

4 | elenents of the statute, but we are not making an argunent as
5| to those other elenments of the statute. W are making an

6 | argunent solely today to the deport elenment. And the Ninth

7| Grcuit has never said that the Governnent does not have to

8 | prove nens rea as to that el enent.

9 THE COURT: Let ne hear fromthe Governnent.

10 MR. RYAN: Your Honor, we will submt on this issue.
11 THE COURT: Sonetinmes -- you have to do sone

12 | independent work every now and then. So in other words, if

13 | they nake an argunent, you should respond to the argunent when
14 | | ask you to respond to the argunent, just not sinply say you
15| agree with ne.

16 MR. RYAN. Very well, Your Honor. W believe that
17 | the nens rea in this case only applies to the defendant's

18 | conduct, his conduct, which is laid out in Torres. H's conduct
19| inthis case is the entry and remaining in the United States,
20 | and that's consistent with the nodel jury instruction that he
21 | knowi ngly enter and know ngly renain.

22 The nmens rea does not apply to any of the other el enents.
23 | The defense wants you to selectively apply the know edge

24 | requirenment to the first elenent where NNnth Crcuit case | aw

25 | says that it does not apply to the other el enents.
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1 THE COURT: Well, no, the NNnth Circuit doesn't

2 | specifically say that, but the Ninth Grcuit has discussed the
3| mens rea elenment that's required and has indicated that it

4 | doesn't ever say that the nmens rea would be applicable as to

5| the first elenent, but there was no case that sinply says that.
6 MR RYAN. Correct. The Ninth Crcuit has not --

7| has not said that the nens rea applies to that -- to the first
8 | elenent, even though it has had multiple opportunities to do so
9| if it wanted to.

10 THE COURT: Al right. Let nme also indicate the

11 | defense position. The Ninth Crcuit tal ked about this

12 | situation after Staples, and these cases cite to Staples, for
13 | exanple, and there's no indication at that point in tinme that,
14 | again, that the defendant has to appreciate the fact that he

15| was, in fact, deported previously.

16 MR. MENNI NGER:  Your Honor, if | may, | believe

17 | Your Honor is referring to Sal azar Gonzal ez, which you' ve cited
18 | on page 2 at the bottomof your tentative ruling. And Sal azar
19 | Gonzal ez, quite frankly, Your Honor, is one of the best cases
20 | in our favor because in that case it does exactly what the
21 | Court required in Staples, just as to a different el enment.
22 The know edge of deport -- the defendant didn't ask for an
23 | instruction on the know edge of deport. The defendant asked
24 | for an instruction on know edge of being found in the United

25 | States, and the Court says yes under the rules of Staples, it
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1| applies to that el enent.

2 THE COURT: No, that's because voluntariness was an
3| elenent as found by the circuit court.

4 MR. MENNI NGER  Your Honor, | read that the case

5| just says that in order for to be found in, he nust not only

6 | have entered voluntarily, but also have know edge. So those

7| are two separate things, right? He has to have voluntarily

8 | entered, and not just voluntarily entered, he has to know he

9| was in the United States.
10 | think this was a border case, right, where he is found

11 | sonmewhere along the border and there wasn't a fence. So he was
12 | wal king voluntarily, but naybe he knew he had crossed the

13 | border, and maybe he didn't. So |I think what the Court said

14 | here is the "voluntariness" and "found in" are different.

15 And if | could just say one nore thing, Your Honor, and
16 | that's yesterday, the Court said, "This is colorable. | wll
17 | allow the defendant to bring in this evidence,"” and the

18 | Governnent just conceded saying there wasn't a Ninth Crcuit

19 | decision saying this is an el enent.

20 THE COURT: No, but the Ninth Grcuit has virtually
21 | said it by discussing what the nmens rea is. Although | agree
22 | that, you know, there is no case that tal ks about this specific
23 | situation because, obviously, this is sonewhat of a different
24 | argunent that has been raised in this case.

25 The problem however, is -- well, let me just ask, if, in
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fact, this is not an elenent and | give instruction saying it
is an elenment and he's found not guilty -- well, we don't know
because we woul d have to have special interrogatories because
of this elenent. | mean, we can't try himover again if the
Court has nade a mistake in this area in that regard.

Whereas if | do include it -- sorry. |If | do say it's not
required, you can always appeal it, and then later on if it
turns out that I"'mwong on it, then, you know, you can try it
again in that fashion, and that will be the correct application
of the | aw.

So | don't see why | would in this situation where | do
not think that the additional instruction that defense wants is
appropriate, why I would say, even if it's sonewhat arguable, |
will throwit in just to see what happens, when the effect is,
you know, if I amwong, what can | say? He's not going to get
tried again. | presune that's a fact.

MR. MENNI NGER: No expert res judicata on that,

Your Honor, so | will defer to the Court on that.

THE COURT: Let nme ask the Government, if it turns
out I'mwong as far as that element is concerned and he is
acqui tted because of that error on ny part, the Governnent
can't seek to retry himagain because | gave the wong jury
i nstruction?

MR. RYAN. Right, Your Honor, | think that's

correct. And also | just want to note, we are not concedi ng
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1| there is a colorable claimhere. Qur argunent remai ns that the
2 | actus reus of this crime is the entry and renmaining in the

3| United States, and that is the only --

4 THE COURT: Well, it's either entry or renaining.

5 MR. RYAN. Knowi ngly enter and knowi ngly remain

6| that's what the nodel instruction says.

7 THE COURT: Well, let nme put it this way. |If he

8 | remains, he has to have entered.

9 MR RYAN. | agree.

10 THE COURT: But the actus reus really can be as to
11 | either.

12 MR. RYAN:. Correct.

13 THE COURT: Because he coul d have m stakenly entered

14 | the United States, not appreciating the fact that, as defense
15 | counsel argues in a particular case, he may not realize where
16 | the border is. So when he entered, he may not have known where
17 | the border of the United States is, but thereafter he goes a

18 | hundred mles up, and he goes to Phoeni x or sonething |ike that
19 | and says, "Oh." He can't really argue at that point in tinme he
20 | may not have known, but he may not have known at the tinme of

21 | entry, but he certainly knew at the tinme he was found and

22 | remained in the United States.

23 MR. MENNINGER: Yes, and that is the actus reus.
24 THE COURT: But there is a difference between
25| entering and remaining. | just want to nmake sure because
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1| sonetines you are not really careful in this regard.
2 MR. RYAN. Well, Your Honor, the nodel instruction

3 | says he knew he was in the United States and know ngly renain.

4 THE COURT:  Yes.

5 MR- RYAN. That's the reason that | stated it that

6 | way.

7 THE COURT: But he doesn't -- he can do it either at

8| a point of entry or remaining in this portion of the crinme that

9 | you charged himwth.

10 MR. RYAN. Wth the "found in," yes.

11 THE COURT: Yes.

12 kay. Anything el se fromthe defense?

13 MR. MENNI NGER Wl |, Your Honor, if the Court is

14 | going to rule that -- is not going to give the jury

15| instruction, | would just ask to nake an offer of proof for the

16 | facts that we would elicit.

17 THE COURT: Sure, not a problem

18 MR. MENNI NGER'  The defense woul d seek to introduce
19 | the following facts, Your Honor: M. Aceves was told he was
20 | going to have a hearing in the notice to appear. He indicated
21 | that he wanted to have a hearing on the docunent that has been
22 | marked for identification purposes as Exhibit Nunber 211. He
23 | did not receive that hearing, Your Honor. He was ordered

24 | deported based on a notion that was filed by an attorney.

25 There's no evidence in the record that this attorney
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1| explained what that notion nmeant, that M. Aceves understood
2| what that notion nmeant. |In fact, we would intend to show
3 | evidence that this attorney has no record at all of
4 | representing M. Aceves whatsoever. |In fact, we have a w tness

5| to testify to that.

6 He never received the renoval order. The renoval order

7| was sent via mail to his attorney on July 27, 2010. M. Aceves
8| was already on a bus to Mexico -- I'msorry, served via mail on
9| July 27, 2010. M. Aceves was already on a bus to Mexico two
10 | days later. W would represent that it's a reasonable

11 | inference fromthat fact that there's no way that the mail

12 | could have gotten fromthe immgration Court to the attorney's
13 | office and then back to the detention facility outside of

14 | EIl Paso where M. Aceves was being held.

15 Further, the defense would submt that the evidence woul d
16 | show that on the very bus that M. Aceves was riding out of the
17 | detention facility, there were several individuals -- three

18 | individuals, in fact, that, in fact, were not getting deported,
19 | that, in fact, had received voluntary departure.

20 So it's a reasonable inference to think M. Aceves had an

21 | attorney who said he would help him turn to the person sitting

22 | next to himand said, "Hey, | never saw a judge. Wat's going
23 | on?"

24 And that guy says, "Well, | got voluntary departure.”

25 And he turns to the guy on the other side and asks, "Wat
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happened to you?"
"Ch, here's a departure order."

THE COURT: Let nme not |let you go too far.

MR MENNINGER That's it, Your Honor

THE COURT: You al ready indicated the defendant
isn't going to testify.

MR. MENNI NGER: That's right.

THE COURT: | understand the offer of proof. |I'm
not going to ask the Governnment to respond to the offer of
proof because, again, | don't think it needs to at this point
in time. The Governnent is obviously not conceding that you
coul d establish that.

MR MENNI NGER O course not.

THE COURT: But it is that offer of proof, and we
understand that for purposes of the record, if this matter goes
on appeal .

MR, MENNI NGER Sure.

THE COURT: So we understand that.

MR. MENNINGER It's just the facts that we wll
present to the jury to make the ultinate determ nation,

Your Honor.

MR. RYAN.  Your Honor, we would just like to put on
the record we object to that all of that evidence as
irrelevant.

THE COURT: | understand. | already indicated that

UNI TEC STATES DI STRI CT COURT
ER 743




Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 18 of 134 Page ID #:1355

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

t he Governnment was not accepting that offer of proof, that the
def endant coul d establish that, and obviously you are al so
reserving the relevancy argunents as well. So | understand al
t hat .

Let ne just ask this: Now that | have nmade this ruling,
how is this case going to go forward? Because obviously, |
guess, the defendant’'s planned presentation is going to be
different. So what should | be doing at this point?

MR. MENNI NGER:  Your Honor, | will shelf -- you
know, I will not be arguing those facts that | just put in
evidence. | will not be crossing the agents on those facts.

I nstead, we will just be challenging the Governnent on its
burden of proof and the reliability and accuracy of the A-file.

THE COURT: Al right. Okay. Let ne ask, then, is
there anything else | need to do before |I bring the jury out?

MR. MENNI NGER: Just one nonent, Your Honor.

THE COURT:  Sure.

(Di scussion off the record.)

MR. MENNI NGER:  Thank you, Your Honor.

Not hi ng further.

THE COURT: Okay. All right.

Let ne also indicate to counsel what |I'mgoing to be doing
is I'"mgoing to be including a copy of ny tentative and al so
your e-nmails to ne, citations to nme fromyesterday eveni ng, and

that will be part of the record as well.
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1 MR. MENNI NGER:  Thank you, Your Honor.
2 MR. RYAN. Thank you, Your Honor.
3 MR. MENNINGER | forgot to ask for that.
4 THE COURT: Let ne al so ask Governnent counsel, do
5| you have your w tness out there?
6 MR RYAN. Yes, Your Honor. Do you want us to go
7| get hinf
8 THE COURTROOM DEPUTY: All rise for the jury.
9 (I'n the presence of the jury.)
10 THE COURTROOM DEPUTY: You nmay be seat ed.
11 THE COURT: All right. Good norning, |adies and
12 | gentlenen.
13 (Menbers of the jury responded, "Good norning.")
14 THE COURT: | apologize for not starting exactly on
15| tine, but | still needed to resolve a matter with the

16 | attorneys. And | think | resolved that matter, so we are ready
17 | to go.
18 And let nme just indicate to the witness, sir, you were

19 | previously placed under oath in this nmatter yesterday, but it's

20 | still applicable at this point in tine.

21 Do you understand that?

22 THE WTNESS: | understand that.

23 THE COURT: Al right. W wll continue with the

24 | exam nati on.

25 MR. MENNI NGER:  Thank you, Your Honor.
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JOSHUA ARAMBULC, GOVERNMENT W TNESS, WAS PREVI OQUSLY SWWORN

CROSS- EXAM NATI ON ( Cont i nued)
BY MR MENNI NGER:
Q Agent Aranmbulo. So we tal ked about a notion that an
Attorney Carlos Spector filed in M. Aceves's renoval case; is
that correct?
A Yes, we tal ked about that.
Q And the reason, that the immgration judge renoved him
wi t hout a hearing, correct?
A | assunme so, yes.
Q But when the prosecutor filed these crimnal charges
agai nst M. Aceves, those papers were not in the A-file?
A As far as | know, they were not, correct.
Q They were not in the A-file.

In fact, Agent Ron ki, the case agent before you, had to
specifically request those fromthe immgration departnent?
They were requested, yes.

After this case was filed?
That's correct, yes.
So they weren't placed in the A-file at that tine?

At that tine, no.

o » O » O >

One nonent.
Your Honor, | would ask to publish --
" msorry, Agent Aranbul o can you turn to government

Exhi bit 16, please.
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1 A 167
21 Q Yes.
3 Perm ssion to publish, Your Honor.
4 THE COURT: Any objection to 167
5 MR. AVEIS: It's already in evidence, Your Honor.
6 MR. MENNI NGER:  Sorry, Your Honor. |It's not turned
7 | on yet.
8| Q So I want you to turn to the | ast page of those docunents.
9| A |s that the proof of service page?
10| Q That's right, Your Honor -- Agent Aranbul o.
11 So that indicates that Agent Spector actually gave those

12 | docunents to the Departnent of Honel and Security, correct?

13| A That's correct.

14 | Q That neans he al so gave themto ICE, correct?
15| A Not to ICE, but to the court, | believe.
16 | Q So -- well, it says that he gave it to DHS offi ce,

17 | correct?

18| A At the follow ng address, correct, yes.

19| Q And DHS is the prosecutor in the immgration case,

20 | correct?

21 | A Correct, yes.

22 | Q It's not the court itself?

23| A Correct.

24 | Q The court is the EOR, right, the executive office of

25 | immgration review?
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A The one that nakes the judgnents, exactly.

Q So when he said he gave it to the agent, that nmeans he
gave it to ICE, correct?

Yes.

Here he said he gave the statenents to ICE, correct?
Yes, according to this proof of service, yes.

But they were not in the A-file?

As far as | know, they were not, yes.

o » O » O >

Now | want to talk to you about an 1-212 application, an
application for perm ssion to reenter.

A Sur e.

Q You testified about that yesterday?

A Yes, | did.

Q And the Governnent has to prove that M. Aceves did not
have perm ssion to reenter?

A Correct.

Q Your testinony is when soneone files a decision -- I'm
sorry. Wen there is a decision on an application for a

perm ssion to reenter, the decision would have to be placed in
the A-file?

A Typically, yes.

Ei t her an approval or denial?

Yes, either one.

The deci sion might take sone tine?

> O » O

Fair statenent, yes.
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Q But eventually, the decision would have to be nade, and it
woul d have to go in the A-file?
A Typically, yes.
Q And your testinony is that because there is no decision in
the A-file, there is a no evidence that an application was
made?
A Well, to me, there was no application in the A-file at
all. That was ny testinony that there was no applicati on.
Q But the fact that there is no decision neans that there is

no application was made, correct?
A | mean, if you want to logically conclude that --

MR. RYAN.  Your Honor, objection; specul ation, nove
to strike.

THE COURT: Well, which part?

MR. RYAN. The entire thing. The witness' answer is
based on testifying.

THE COURT: Overrul ed.
BY MR MENNI NGER
Q Sir, I want to talk to you about another type of
application, which is called an 1-485 application. You are

famliar with that type of application, correct?

A Application for |awful proof of residence, yes.

Q Al so known as a green card application?

A In aynmen's terns, yes.

Q Just like an 1-212, permission to enter, on an |-485,
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1| immgration produces a witten decision on the application?
2 MR. RYAN. (bjection; rel evance.
3 THE COURT: Let ne have counsel on the sidebar.
4 (Di scussion held at sidebar.)
5 THE COURT: The problem | have is the Governnent's

6 | case, the Governnent did not present evidence of how these

7| things work, and what is the function of these things. And so,
8| therefore, he's crossing on it for your failure to have raised
9 | these things, and so how am | supposed to know what the

10 | relevance is or nonrelevance is if you don't establish what the
11 | procedures are in these various procedures?

12 MR. RYAN.  Your Honor, whether the defendant applied
13| for a lawful permanent residence is irrelevant to any of the

14 | issues in this case. They are trying to say he thought he had
15 | consent to cone back into the United States, which is not an

16 | elenment to the offense.

17 THE COURT: Wy isn't it part of his attenpt to try
18 | to get permission fromthe attorney general to cone back?

19 MR. RYAN. That's not the sane thing. Whether he
20 | applied for |awful permanent residence and perm ssion to enter
21 | the United States is not the same thing.
22 THE COURT: Let nme hear a response fromthe defense.
23 MR. MENNI NGER:  Your Honor, so Agent Aranbulo did
24 | not have --

25 You know, Your Honor, | don't think the noise is on.
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THE COURT: They can't hear if you keep your voice
down.

MR. MENNI NGER:  Fair enough.

Agent Aranbul o did not have any personal know edge of any
of the elenments of the offense. He is only testifying as to
the A-file. W are sinply questioning and challenging his
credibility as a witness as to what happened to the A-file, as
wel | as the sl oppy bookkeeping that | nentioned yesterday.

THE COURT: Yeah, but the sl oppy bookkeeping -- now
that 1've made ny ruling, the sloppy bookkeeping is kind of
l'ike irrel evant.

MR MENNI NGER Wl |, Your Honor, | would
respectfully disagree with that. It's not going to the
know edge; it's going to the reliability of the docunents that
are the Governnment's. That the only basis for his testinony.
H's testinony is based on the conpl eteness and accuracy of
every docunent in the A-file.

And wherein, just like we did on the m ssing notion, just
like | discussed with the notion that was supposed to be in the
A-file but wasn't in the A-file, this is just another docunent
that's supposed to be in the A-file and wasn't in the A-file.

THE COURT: Well -- but | don't quite understand.
You' re asking about a docunent that's supposedly not in the
A-file. Wo's testified that the docunent should be in the

A-file?
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1 MR. MENNI NGER: Wl |, Agent Aranmbulo said that if

2| there was permssion to reenter, it would be in the A-file.

3 THE COURT: Ckay.

4 MR. MENNINGER And I'mattenpting to elicit his

5| testinony that there should be a decision for this application.
6 THE COURT: There is no testinony that application
7 | has ever been nade.

8 MR. MENNINGER:  I'mworking on it, Your Honor.

9| That's what I'mtrying to get at.

10 THE COURT: | will sustain the objection. You are
11 | going to have to lay a foundation for this.

12 MR. MENNI NGER  Sure, Your Honor. This is the

13 | application. W tal ked about this yesterday. This was on the
14 | Governnent's exhibit [ist Monday norning. On Monday norning
15| this was on their exhibit |ist.

16 THE COURT: Well, then, showit to him See if you
17 | can lay a foundation for it.

18 MR. MENNI NGER:  Absol utely, Your Honor. He will

19 | recognize it.

20 (I'n open court.)

21 | BY MR MENNI NCER:

22 | Q Agent Aranbul o, we were discussing a 945 [sic] green card
23 | application, correct?

24 | A Yes, we were.

25| Q And you're aware there was a green card application in
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M. Aceves's A-file?

MR. RYAN. (bjection; rel evance.

THE COURT: Overruled. He can answer that question
as asked.

THE WTNESS: |'maware there was one application in
the A-file.

BY MR MENNI NGER

Q And that was a green card application?
A Yes, it was.
Q " mgoing to hand you a docunent. One nonent.

Perm ssi on to approach, Your Honor.

THE COURT: Al right. Presunably the Governnent
has no objection.

MR. RYAN. No objection to showi ng himthe docunent.

THE COURT: To showi ng himthe docunent.

MR. RYAN. No objection to that, Your Honor.

THE W TNESS: Thank you
BY MR MENNI NGER
Q Agent Aranbul o, do you recogni ze the docunent that | just
handed to you?
A Yes. This was the 485 that was in the A-file.

MR. MENNI NGER  Your Honor, | would ask to admt
def ense Exhibit 203 into evidence.

MR. RYAN.  Your Honor, the Government objects on

rel evance and 403.
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1 THE COURT: Let ne ask the defense counsel, what's

2 | the relevance of the docunent?

3 MR. MENNI NGER: Wl |, Your Honor, if you want, we

4 | can do this at sidebar, but the rel evance of the docunent is

5| this is a docunent that was in the A-file, and I'm questi oni ng
6| the witness as to immgration's practices and bookkeeping --

7 | bookkeepi ng net hods, Your Honor, and how they keep or don't

8 | keep docunents.

9 THE COURT: What would be the basis for this wtness
10 | testifying as to bookkeepi ng net hods since he is not the

11 | custodian or the creator of that particular record?

12 MR. MENNI NGER Wl |, Your Honor, he introduced all

13| of the A-file docunents in the Governnent's case in chief. He
14 | testified he is famliar with how inmm gration practices, and he
15| testified he is famliar with the A-file and he is famliar

16 | with those docunents.

17 THE COURT: But that doesn't necessarily nean he can
18 | testify as to why certain docunents were or were not put in the
19 | Afile. In other words, he can testify as to what the A-file

20 | actually contains because you can |look at it.

21 MR. MENNI NGER: Ri ght.

22 THE COURT: And he can explain what is init.

23 MR. MENNI NGER: Ri ght.

24 THE COURT: But how can he testify as to why certain

25 | things are or are not in it since he did not create the
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docunent ?

MR. MENNI NGER:  Fair enough, Your Honor. | don't
intend to ask himwhy; | just intend to ask hi m whet her.

THE COURT: \Whet her what?

MR. MENNI NGER:  \Whet her any decision on this
application is in the A-file or not.

THE COURT: | will allow himto testify as to that.

MR. MENNI NGER:  And perm ssion to publish,

Your Honor.

THE COURT: No. You have to ask himthe question
first.

MR. MENNI NGER  Sure. Wuld the Court --

THE COURT: | don't know yet because you haven't
laid a foundation for his ability to testify as to this, other
than the fact that he said that it was contained in the A-file.

MR. MENNI NGER  Yes.

THE COURT: But any ot her question besides that, |
don't know what the rel evance is because you haven't laid the
foundation for it.

MR. MENNI NGER:  Thank you, Your Honor.

Q So, Agent Aranbul o, we are |ooking at this application for
per manent residence, correct?

A Yes.

Q And it was filed in 19977

A According to the recei pt date, yes, Septenber 30th, 1997.
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Q And did you |locate a decision on this application in the
A-file?
A A witten decision, no, but | did notice on the action
block it did say "Case term nated.” So one can deduce that the
appl i cati on was deni ed.
Q Ckay. But you're aware of -- you're famliar that there

are regul ations that apply to how i nm grati on handl es
applications, correct?
A Actually, I"'mnot. 1In terns of regulations, that's not --
that woul dn't be ny particul ar experti se.
Q Fai r enough.
A | work for enforcenent and renoval, whereas these
applications are adjudi cated by, as you know, citizenship and
i mm gration services, which is a whole nother agency within the
depart nment.
Q Sure, sure.
And the 1-212 is al so adjudicated by this other agency?
A Yes, correct.
MR. MENNI NGER: Just one nonent, Your Honor.
THE COURT: All right.
(Di scussion off the record.)
BY MR MENNI NGER:
Q So, Agent Aranbul o, based on your review of the records,
your testinony today is there's no evidence that M. Aceves has

perm ssion to be in the United States, correct?
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A Can you repeat the question?
Q Sure. Based on your review of the records, your testinony
today is that there is no evidence that M. Aceves has
perm ssion to be in the United States, correct?
A Yes, based on review of the A-file and based on ny review
of our system dat abases.
Q CLAI M5, correct?
A Yes.
Q So your testinony, that he doesn't have any | awful status

in the United States?
A Yes, that's correct.

Q That he's never had any lawful status in the United

St at es?
A Yes, correct.
Q That -- and you just testified he applied for this

per manent resident status, correct?

It | ooks Iike he applied tw ce, yes.

But he was not granted that status?

Both times he was not granted, yes.

And that's based on your review of the A-file and CLAI M5?

Yes.

o » O » O >

And you testified earlier that you' re famliar with the
CLAI MS syst enf?
A Yes, through ny own experience, yes.

Q Right. You know how to use the CLAI M5 systen?
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A Yes.
Q In fact, you | ooked up M. Aceves in that systenf
A | |1 ooked himup using his A-nunber, yes, | did.
Q And can we -- can you turn to Governnent Exhibit 23.
A Yes, the CLAIMS inquiry printout, yes, right there.
MR. MENNI NGER:  Your Honor, this has al ready been
admtted by the Government. | would just ask for permssion to
publ i sh.

THE COURT: Sur e.

BY MR MENNI NCGER

Q So this is a one-page docunent, correct?
A Yep, just one page.
Q One nonent.
So, Agent Aranbul o, | received, pursuant to a subpoena,
the entire -- or a nine-page printout fromthe CLAI M5 system

Can | show it to you?
A Yeah, sure.

Thank you.
Q So Agent Aranbul o, can you hel p me understand why the
di strict record manager, when | asked for all the CLAIM
inquiry, | got nine pages instead of just the one?
A kay. So -- okay. I'mgoing to lay this down for you
kay. So you see the first page, correct?
Q Yes.

A Now, | entered -- in querying the defendant's A-nunber
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this is what results.

Q Sur e.

A kay. So as you can see under the forms, these are the
forms that are listed for that defendant's A-nunber --

Q Fai r enough.

A -- this particular inquiry.

Q Fai r enough.

THE COURT: Let nme just stop. The jury doesn't have
the slightest idea what you are tal king about because they
don't have it in front of them

MR. MENNI NGER:  Your Honor, I'mtrying to |ay that
foundation in order to admt it into evidence.

THE COURT: Well, | will allowit into evidence.

Let ne just ask the witness, do you recognize this
docunment? |'m asking you. You're the wtness.

THE WTNESS: OCh, I'msorry. You are talking about
the first page, the certification?

THE COURT: This docunent -- in other words, the
docunent that's currently marked as Exhibit 209, do you
recogni ze this docunent?

THE W TNESS: Yes.

THE COURT: \What exactly is it?

THE WTNESS: These are printouts fromthe CLAI M5
dat abase, which | had testified earlier to, tracks the

appl i cations of people that file applications.
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THE COURT: The previous exhibit was Exhibit
Nunber 23. Is Exhibit 23 part of this docunent?

THE WTNESS: It is the first page, right here.

THE COURT: Well -- so it is part of this -- in
ot her words, Exhibit 23 is part of Exhibit 2097

THE W TNESS: Yes.

THE COURT: Ckay. Wy is the -- | guess you're
aski ng why the docunent that you received consists of nine
pages, whereas Exhibit 23 is only one page? |s that what
you' re asking hinf

MR. MENNINGER Right, and I think I got ny answer,
Your Honor.

And | would nove to admt it into evidence.

THE COURT: | don't know what his answer was.
MR MENNINGER I'msorry, | will et himfinish.
THE COURT: | will allowit in. Let nme hear what

t he expl anation is.

MR. RYAN. No objection, Your Honor.

THE WTNESS: Short explanation of why there is only
one page submtted under Exhibit 23 is because this is all you
need to know regardi ng which applications were filed at the
time we are trying to establish if he ever filed an |-212.
Correct ?

BY MR MENNI NGER

Q Sur e.
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1| A So we ran the inquiry under the forns. There was no
2| 1-212. There you see the 181, the [-765 and the other [|-765,
3| and there was no 212.
4 THE COURT: Let nme just do it this way.
5 MR. MENNI NGER:  Fair enough, Your Honor.
6 THE COURT: Let ne just ask, what exactly is the
7 | CLAI M5 system agai n?
8 THE WTNESS: It is a systemthat is kept that
9| tracks applications that are filed from-- you know, for
10 | inm gration benefits.
11 THE COURT: Ckay. So what applications would be
12 | included in the CLAI M5 systenf
13 THE WTNESS: | would like to think pretty nuch all
14 | the applications that can be fil ed.
15 THE COURT: When you tal k about applications, what
16 | do you nean?
17 THE WTNESS: Applications that are benefiting an
18 | alien.
19 THE COURT: For any sorts of benefits? For exanple,
20 | anytime the alien would apply for any sort of benefit from
21 | either a state governnment or federal governnment or --
22 THE WTNESS: Wen | say "benefit,” I'mtalking in
23 | regards to status, immgration status.
24 THE COURT: So in other words, if an alien were to
25 | seek an application for status?
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THE WTNESS: Like a green card.
THE COURT: A green card. In other words, when you

refer to "status,” you are tal king about status in the
United States?

THE WTNESS: In the United States. |'mnot talking
about benefits |like state benefits, |ike welfare or anything
l'i ke that.

THE COURT: So in other words, if an alien were to
apply to -- would it be the Departnment of Homel and Security or
| CE?

THE WTNESS: Well, it would be under the Departnment
of Honel and Security.

THE COURT: For sone sort of immgration benefit,

t hose sort of applications should be included in the CLAI M5
syst enf

THE WTNESS: As well as -- as long as docunents
with an A-nunber. It depends on how you query the system |
just queried his A-nunber, and this is what resulted.

THE COURT: All right.

MR. MENNINGER: Can | publish it, Your Honor?

THE COURT:  Yes.

BY MR MENNI NGER
Q So, Agent Aranbul o, you told ne that -- you just told nme
that there's, based on your review of the records of the CLAI M5

system there is no evidence that nmy client ever had | awf ul
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1| status in the United States, correct?
2|1 A Correct.
3| Q You just told nme that a m nute ago.
4 | A Yes.
5| Q | want you to turn to the second page that is already part
6 | of the Governnment's exhibit.
7 You see where it says "Receipt nunber" at the top there?
8| A Yes.
9| Q "WAC," and then a list of digits?
10| A Yes.
11| Q And do you recogni ze the recei pt nunber fromany A-file
12 | docunent ?
13| A May | |look at the A-file?
14 | Q Absol utely.
15| A We are | ooking at the 181 recei pt nunber, correct?
16 | Q That's correct.
17 Do you recogni ze that nunber fromthe application for
18 | lawful permanent residence? | believe | just handed it to you.
19| A Ch, I'msorry.
20| Q No problem Take your tine.
21 | A Yes, I'"'msorry. Yeah, it's right in front of me. MW
22 | apol ogi es.
23| Q The recei pt nunber that's up here is the sane nunber --
24 | recei pt nunber for his green card application; that's correct?
25| A That's correct, yes.
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1| Q And you just testified that green card application, he
2 | never got that status, correct?
3| A Yes.

41 Q Here by where it says "Action,” it says "Case term

5| Status acquired by other neans.” AmI| reading that correctly?
6| A Yeah, if ACQ stands for acquired, yes.

71 Q Sure. And then if you turn one nore page, again we see
8 | the same recei pt nunber, correct?

9| A Yes.

10| Q That's a recei pt nunber for his green card application?
11| A That is accurate, yes.

12 | Q And we see action code witten right here?

13| A Yes.

14 | Q And then again we see "Case term Status acquired by
15 | ot her neans"?

16 | A Yes.

17 MR. MENNI NGER:  No further questions, Your Honor.
18 THE COURT: Al right. Redirect?

19 MR. RYAN. Yes, Your Honor. Thank you.

20 MR. MENNI NGER: Wi t, Your Honor. One nore thing.
21 | | just wanted to clarify that has been admtted into evidence.
22 THE COURT: It hasn't been, but | presune you are
23 | noving it be admtted.

24 MR. MENNI NGER:  Yes, Your Honor.

25 THE COURT: Any objection?
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MR. RYAN. No objection.
THE COURT: It's admtted. That's Exhibit 209.
(Exhi bit 209 received into evidence.)
MR. MENNI NGER: That's right, Your Honor. Thank
you.
REDI RECT EXAM NATI ON
BY MR RYAN
Q kay. So for Exhibit 209, | have separately nunbered
them | just want to wal k through themreal quick.
A Yeah, sure.
Q Take a | ook at the first page.
What is this page?
A First page would be a certification fromdC S certifying
t he docunents that were subpoenaed by defense counsel.
Q What does that nean?
A It's just authentisizing the printouts that was obtai ned.

Q And the second page, can you tell what that is?
A Not really, but it |ooks Iike a stanp fromthe Honel and
Security.
Q What is this page agai n?
A This is the results fromthe inquiry.

THE COURT: Let ne indicate to counsel, you don't
have the full page on the screen.

MR. RYAN. Ch, sorry.

Q There's three results. Let's go through them \What is
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the first one?

A That is the |-81.

Q And what is that?

A That is the nmenmorandumto create | awful pernanent
resi dence.

Q And the second one, what is that?

765 is an application for enploynent authorization.
And the third one?

The sane thing.

o » O >

An application for enploynment authorization, what is that?
THE COURT: Also, you need to bring it -- it's not
on the screen.

MR RYAN. Sorry, Your Honor.

Q An application for enploynment authorization. Wat is
t hat ?
A It's to get your authorization work card to authorize you

to work in the United States.

Q Now, taking a |ook at this page --

A Yes.
Q -- what is this one?
A This is in reference to the 181, the nenorandumto create

| awf ul permanent residence.
Q And the action code, do you know what that neans?
A The "EN," no, | do not.

Q Where it says next to that "Case term Status ACQ by
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ot her means,"” do you know what that means?

A | do not know what it officially means, no, | do not. |
just know that "case term nated” neans that they were no | onger
adj udi cating the case.

Q Then this page, what is this page?

A That gives you the dates of the actions in regards to the
filing of that application. So as you can see, the application
was recei ved August 17th, 1999. Apparently there was a
supervisory hold for sone reason on that sane date, and then
you see the | ast date, which is when the case was tern nated,
whi ch apparently | ooks |ike June 12th, 2009.

Q And do you recall the date that the defendant was deported
fromthe United States?

A Of the top of ny head, 2010.

Q Al right. This is page 6 of that same exhibit. Do you
know what this one relates to?

A This relates to the |1-765, which was the application for
enpl oynment aut hori zati on.

Q And can you tell, based on this docunent, whether that
appl i cati on was approved or deni ed?

A It Iooks Iike it was approved.

Q What date was it approved?

A | see enploynent start date as 6/23 /1999. And the reason
why | say it looks like it is approved, because there is an

expiration date associated with it, which is 6/22/2000, which
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1| is a span of one year.

2| Q And then page 7, what is this one?

3| A This is in relation to that 765, application for

4 | enploynment authorization application, and it refers to the

5| dates and the actions that took place regarding this

6 | application. So as you can see, first line says "Received" on
7| that particular date, and it was approved on that particul ar

8 | date.

9| Q Page 8, what is this page?

10| A Simlar to what we just saw, this is in reference to an
11 | application for enploynment authorization.

12 | Q And was this one approved or denied?

13| A It was approved because it | ooks |Iike he has an enpl oynent
14 | start date and an expiration date as well.

15| Q And what was that date?

16 | A The enpl oynment start date was June 18th, 1998. The

17 | expiration date is June 17th, 1999, which is a span of one

18 | year.

19| Q And then this page?

20| A This woul d give you the action dates regarding the

21 | application. So you see it says received on June 18th, and it
22 | was approved on June 18th of 1998.

23| Q So would it be a fair statenent to say that the remnaining
24 | pages of this exhibit just go into greater detail than what we

25 | already discussed in Exhibit 23?
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1| A Can you repeat that question, please.
2| Q Wuld it be fair to say that pages 4 through 8 that we
3| just discussed go into greater detail than what we just
4 | discussed in Exhibit 237
51 A Yes, it does go into greater detail.
6| Q Do you renenber the |ine of questioning yesterday about
7| the defendant's possible tenporary file?
8| A Yes, | renenber that.
9| Q Are docunents fromtenporary files ever conbined into the

10 | official A-file?

11| A Yes, they are.

12 | Q When you queried this defendant's A-nunber, was there any
13 | evidence of a tenporary file?

14 | A No. It had already been nmerged, so it was just evidence
15| of an A-file existing.

16 | Q Based on your review of the A-file and the databases, was
17 | there any indication that the defendant had perm ssion to

18 | reenter the United States?

19| A None.

20| Q And based on your review of the A-file, was there any

21 | indication that the defendant was not actually deported from
22 | the United States?

23| A No.

24 | Q Now, you testified that the notion the defendant filed in

25| the immgration court was not in the A-file.
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A That's correct. It was requested, yes.
Q Oiginally.

Was the renoval order fromthe inmmgration judge in the

A-file?

A The summary order, yes, it was.

Q Was the warrant of renoval in the A-file?
A Yes, it was.

MR. RYAN. One nonent, Your Honor.
(Di scussion off the record.)

MR. RYAN. Ckay. Your Honor, can we have a brief
si debar ?

THE COURT: All right.

(Di scussion held at sidebar.)

MR. RYAN: Your Honor, the defense has raised the
issue of this application to becone a | awful pernanent
residence in 1999. They have al so shown the case was
terminated in 2009. That's a ten-year gap. The jury needs to
know why it took so long to act on that case. They have opened
the door. W should be able to elicit testinmony why the
departnment took so long to act on that case.

THE COURT: |Is this witness going to be able to
testify as to that?

MR. RYAN.  Yes.

MR DEMK: Howis he going to testify to that?

MR. RYAN. He knows why it took ten years.
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1 MR. DEMK: Was there a policy?
2 MR. AVEIS: He was in prison. That's the problem
3 MR. MENNINGER: But is there a policy that when you
4 | stop, you adjudicate?
5 THE COURT: No, no.
6 MR. MENNI NGER:  You deny it as abandoned.
7 MR. AVEIS: They have opened the door and questi oned

8 | not just the conpleteness of the file, but what appears to be
9| inconsistencies in dealing with this application for residency
10 | status. The tail is now waggi ng the dog.

11 THE COURT: No, the problemis that the only thing
12 | that creates a sonewhat of an anbiguity is acquired by other
13 | neans. What does that nean?

14 MR AVEIS: Wll, it's not just that; it's that the
15| witness is testifying based on the docunents that the defense

16 | introduced that he was granted enploynent. Right?

17 THE COURT: Yes.

18 MR. AVEIS: That's a right to be here.

19 THE COURT: Yes.

20 MR. AVEIS: This jury has been thinking howis it

21 | that you go fromright to be here to --

22 THE COURT: The problemw th counsel is that the
23 | Governnent has not |aid down the background of all this stuff,
24 | and so, you know, | don't understand. You want to correct

25 | sonething, but you have not laid the foundation to understand
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where all these parts fit.

MR, AVEIS: Sure.

THE COURT: So, therefore, it's kind of a
gobbl edygook ness at this point.

MR. AVEIS: Yes. And if | may, the Governnent's
initial presentation intended to be very, very crisp
presentation of the five el enents.

THE COURT: The only problemis, again, that you
obviously didn't |ook at the proposed jury instructions from
t he defense because if you had, you knew that they're not
going -- that wasn't the approach that they were taking. So
that's the reason why you need to lay down the foundation for
all this stuff.

MR. AVEIS: | think we can all probably agree there

coul d have been nore careful pre-litigation.

THE COURT: For exanple, sone of the jurors didn't
understand that you sinply couldn't nmake an application to
becone a citizen. Therefore, you should really go through the
background as to if you are not a citizen of the United States,
how do you conme to the United States lawfully? How do you get
perm ssion to do this sort of stuff? Wat type of applications
do you file? 1If you are found in the United States, what
happens? Wat is the difference between a regular civil
deportation and a crimnal action? Al this stuff, you don't

get into that stuff, so nobody understands the context of what
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1| you are tal king about.

2 MR AVEIS: None of the elenents of the offense --
3 THE COURT: You can't understand the el ements

4 | thenselves wthout |aying down the ground of all this stuff as
5| well.

6 MR. AVEIS: | don't disagree with that except that
7| it was our view that in the opening that would be connected to
8| the close, that would be carefully and conci sely descri bed.

9 | However, what's nore inportant here is that the defense, in

10 | attenpting to showthe file is not conplete, that contains the
11 | order of renoval, which is the critical order, the fact is they
12 | have opened the door to now have the Governnent explain and

13 | have the jury know why there is a ten-year gap, the ten-year
14 | gap being granted, a right to be here, and then being kicked

15| out is because he sustained a felony.

16 MR. DEM K:  Your Honor, that's specul ation

17 MR. AVEIS: The felony is in the file.

18 THE COURT: The problemis he can't testify to that.
19 MR AVEIS: He can

20 MR. MENNI NGER He does not know the process.

21 MR. AVEIS: He is aware of why someone m ght be

22 | granted enpl oynent, right, and then be kicked out. He can
23 | answer that question or not. He should be offered the
24 | opportunity. There is a ten-year gap.

25 THE COURT: The problemis he said he doesn't
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1 | understand what the neaning of "acquired by other neans.”

2 MR. AVEIS: He does know t he nmeani ng of he was

3| granted a right to work.

4 THE COURT: So.

5 MR. AVEIS: He should be asked "Do you know why it
6| is that soneone mi ght be granted a right to work and then be
7 | renoved?" He either says "yes" or "no." If he says "yes" --
8 THE COURT: \What is the foundation upon which he

9 | would answer that question?
10 MR. AVEIS: This is his job. He is a deportation
11| officer. He testified he is famliar with the nmeans and
12 | nmethods of deportation.
13 THE COURT: Let nme ask you, nornally there is a
14 | docunent when the person's enploynent authorization ends. It
15| ended -- the only thing that you have is he was authorized to

16 | work from'98 to '99. It ended, so his ability to work ended

17 | in '99.
18 MR AVEIl S: Correct.
19 THE COURT: So thereafter he wasn't authorized to

20 | work, so why is he in this country?

21 MR. AVEIS: So the question -- what they are trying
22 | to argue is that, anmong other things, that there's an inplied
23 | consent for himto remain here, and the ten-year gap hel ps

24 | support that argunent.

25 THE COURT: | don't understand. He was deported.
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1 MR AVEIS: | n 2010.
2 THE COURT: So obviously he didn't have a right to
3| beinthis country because he was deported, and they haven't
4 | denied that he was deported in 2009.
5 MR. AVEIS: The inconpl eteness of the file shows
6| there was a mi stake in deporting him
7 MR. MENNI NGER: That's not our argunment, Your Honor.
8| Qur argunment is that this agent testified that there is no
9 | evidence that -- he | ooked in CLAIMS and that he | ooked in the

10 | Afile, and he said there is no evidence that he ever got
11 | lawful status. And | showed him --
12 THE COURT: Stop. The defense is indicating they

13 | are not challenging the deportation.

14 MR. AVEIS: They are.
15 THE COURT: Are you challenging the deportation?
16 MR. MENNI NGER W are not chal |l engi ng the

17 | lawful ness of the deportation. W are going to be arguing that
18 | to the Ninth Grcuit.

19 THE COURT: | don't understand what you are arguing.
20 | Your argument is that they' re not challenging the fact that he
21 | was deported.

22 MR. AVEIS: Then why question if the file is

23 | conplete, that there is sonething |urking?

24 MR DEM K:  Your Honor, may |?

25 THE COURT: That's because if you |l eave the matter
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1 | anorphous, they are going to try to open every door that you

2 | leave opened. You didn't give any background to any of this

3| stuff, so the jury doesn't understand the context in which this
4 | occurs, so they don't know what's going on. The defense is

5| trying to capitalize on that. That's what happens when you

6| don't give an orderly presentation of what this is about.

7 MR AVEIS: W have four nore w tnesses.
8 THE COURT: Let's hope.
9 MR DEMK: | agree, Your Honor. |It's not only our

10| right, it's our job, and that's what we are doing, and I

11 | believe doing well.

12 THE COURT: Well --

13 MR. DEMK: Very sinply put, Your Honor, this is the
14 | Governnment's witness to testify about the A-file and his

15 | conclusions based on that A-file. M. Menninger's cross

16 | established that based on his review, there was no evi dence of
17 | any status. Wat we have just shown is there's actually

18 | evidence of status. That questions and attacks the credibility
19 | of their witness and the adequacy of their docunents, very

20 | sinply put, Your Honor.

21 THE COURT: No. |If you can argue that, you are

22 | arguing they can rehabilitate that witness on the basis of that

23 | attack.
24 MR. AVEIS: Status at the tine of deportation.
25 MR. MENNI NGER:  No, Your Honor. It's just about his
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awar eness and | ooking into the docunents in the A-file,
Your Honor. W are not arguing; we are just questioning his
credibility. W are not arguing the deportation was unl awf ul

THE COURT: No, but if you are going to argue that
his reading of the A-file is problematic, then | will allow him
to rehabilitate hinmself. |In other words, you can't have it
bot h ways.

MR. MENNI NGER:  In what way rehabilitate,

Your Honor ?

THE COURT: Because you're saying that he wasn't --
he was not aware that your client had status at sone point in
tinme.

MR. MENNINGER He said that there's no evidence,
and he testified he doesn't know what that neans, Your Honor.
That goes to his credibility and his know edge of the system

THE COURT: But the thing | don't understand is
that, again, if you' re not challenging the | awful ness of the
deportation --

MR. MENNI NGER:  Unh- huh.

THE COURT: ~-- what is the relevance of this aspect
of it?

MR. MENNINGER It goes to their investigation. It
goes to the docunments that they have | ooked at. It goes to the
t horoughness. It shows that he only | ooked at the first page

of CLAI M5 and never | ooked into the rest of it, and that's what
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t hat shows.

THE COURT: But the problemis is that the
requirenment is that he be deported, and if you are not
chal | engi ng the deportation --

MR, MENNI NGER  No.

THE COURT: -- then the fact that there's sone
anor phous stuff in the A-file around 2000 -- sorry, around
1999 --

MR. MENNI NGER:  Unh- huh.

THE COURT: -- is irrelevant.

MR MENNI NGER  No, Your Honor, | would submt it's
a reasonabl e i nference.

THE COURT: \What's the reasonabl e inference?

MR. MENNI NGER That there could be other evidence
of citizenship.

THE COURT: That's pure speculation. 1In other
words, if you are arguing a deficiency in the files as far as
what occurred in 1999, and you are not chall enging the
| awf ul ness of the deportation itself in 2010, was it?

MR. MENNI NGER: Ri ght.

MR. RYAN:. Correct.

MR. MENNI NGER Wl |, Your Honor --

THE COURT: It's irrelevant.

MR. MENNI NGER:  You know, perhaps the Court could

give alimting instruction that the jury is to presune that
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the 2010 deportation is lawful, period.

THE COURT: No. | thought you already stipulated to
t hat .

MR. DEM K:  Your Honor, | understand the Court's
ruling, but let's be clear. The Governnent refers to what the
defense is arguing. Let's be very clear what the Governnment is
doi ng and why they asked for this sidebar. They want to
prejudice this jury.

THE COURT: | wunderstand that.

MR. DEM K:  Wich introducing the fact there is a
crimnal. That, Your Honor, is borderline mstrial.

THE COURT: It is not borderline mstrial if I find
that the defense has opened the door.

MR. DEMK: That's true, Your Honor, but if so, they
are stretching the foundation of this witness. And if the
Court is inclined to allow themto introduce that before the
jury, | ask that we at |east have a hearing outside the
presence of the jury --

THE COURT: W are having a hearing outside the
presence of the jury.

MR DEMK: -- so they can lay the foundation of
this witness. He is trying to refer to this jury, "The w tness
has to testify.” | think even getting in the fact that this
wasn't granted because of a crimnal conviction is beyond this

wi tness's foundation. So before -- if the Court disagrees with

UNI TEC STATES DI STRI CT COURT
ER 779




Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 54 of 134 Page ID #:1391
260

1| ne, Your Honor, and is going to allow that, | would at the very
2 | least ask foundation be laid outside the presence of the jury.
3 MR. AVEIS:. W totally agree with that. That's a

4 | great idea to have a 104 hearing to see if the witness can talk

5| about that. [It's not our intent to prejudice the jury.

6 If 1'm speaking too loud, |'msorry.

7 (I'n open court.)

8 THE COURT: Al right. Let nme have the jury excused

9 | and do sonething outside of your presence.

10 (Qut of the presence of the jury.)

11 THE COURT: Al right. W are outside the presence
12 | of the jury at this point in tine.

13 Let ne ask the defense, you keep on arguing about the

14 | deficiency of the A-file, deficiencies of the A-file. | don't
15 | understand the rel evancy of that because you haven't tied in if
16 | there is a deficiency in the A-file, how does that inure to

17 | your client's benefit in this case? So what is your offer of
18 | proof as to that?

19 MR. DEM K:  Your Honor, could we perhaps answer that
20 | question outside the presence of the witness? | would be happy
21 | to answer that.

22 THE COURT: Sure. Let nme excuse the witness for a
23 | nonent.

24 (The witness left the trial proceedings.)

25 MR. DEM K: Thank you.
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Your Honor, we are on the first witness, and the
Governnent called this witness that has no personal know edge
of any of events that he is testifying to. W have to be clear
about that. The foundation for every piece of testinony that
he has offered this jury conmes froma source. That source is
called the A-file. | think the defense attack on that A-file
is sinply an attack on the Governnent's proof.

Now, the Government wants to say that this witness is able
to testify to only the docunents that they want himto testify
to, and | think at a mnimum-- |I'mnot trying to nuddy the
wat ers here, Your Honor. Under the rule of conpleteness, that
makes anything in the A-file subject to cross-exam nation. It
woul d be the same, Your Honor, if | was called as a w tness
based on review ng another lawer's file.

THE COURT: Not quite because the itens have to have
sonme relevancy to the issues in this trial. For exanple, the
A-file can include sonmething that references to your client's
crimnal history, and yet, | have nmade a ruling, at |east
initially, that that stuff is not relevant. And so, therefore,
you know, they can't argue -- bring that up because it's not
particularly relevant even though it is contained in the
A-file. So it's not merely because of the fact that
sonmething's contained in the A-file that gives it relevance in
this case. It has to be -- it has to go to the issues that we

are trying in this case.
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MR. DEM K: Right, but, Your Honor, also the
Government's proof -- one of the issues here is, and | think
it's the theory that we're putting forth, is that the
Government's proof is defective. That is always relevant. |
think we are always able to attack the Governnent's proof.

THE COURT: But you have to identify what precisely
it is that you' re attacking. Like, you know, you're talking --
you know, we spent some m nutes now tal king about his
application for enploynment status in 1999 and -- 1998 and 1999.
What is the relevance of the fact that he did have it or didn't
have it?

MR. DEM K:  Your Honor, the relevance is that the
wi tness that they called, based on his review of the file,
testified that he saw no evidence of |awful status, period. W
know that there is evidence of status acquired, that he doesn't
know what that neans. He testified he doesn't know what t hat
nmeans.

| think the jury should know that the wi tness who's called
as the A-file custodian, the case agent here, doesn't know what
sonmething in the A-file means. And also, it contradicts his
testinony that there was no evidence of status in the file,
whi ch we know t here was.
Simlarly, Your Honor, if |I may --
THE COURT: But what is the evidence of the status

at the relevant period of tinme?
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1 MR. DEM K: Well, Your Honor, again, if the Court is
2 | concerned about prejudice, we are saying a limting instruction
3| would follow, but that's not the point of that

4 | cross-exam nation, not to attack the deport. W are attacking
5| this witness's foundation for his testinmony, which is the

6| Afile. The A-file is not reliable, Your Honor, and it's not
7| reliable because we have al ready seen not only that exanple,

8 | but we have seen anot her exanple that the agent testified that
9| he didn't know if there was a T-file.

10 THE COURT: But the problemthat | have on all this
11 | is | can understand this |ine of questioning if it was

12 | connected to the fact that the defendant would testify as to
13 | sone application or sonmething of that sort, then I can

14 | understand there would be a basis for, you know, this line of
15 | questioning, but you have already indicated that he is not

16 | going to be testifying.

17 Is there going to be sone witnesses who are going to be
18 | testifying that sonme, you know, application that was applied
19 | for himin order to grant himthis status? And in which case,
20 | then, the fact that sonething appears to allegedly be m ssing
21 | fromthe A-file would becone rel evant.

22 MR DEM K: Well, Your Honor, we don't have a

23 | specific witness to that, no, but | think that's

24 | burden-shifting. | think you're saying if we want to question

25| the A-file, then we have to put forth evidence of sonething
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1| that wasn't in there. | think that's burden-shifting,
2| Your Honor. | think it's always the Governnent's burden
3 THE COURT: Let ne see if | can summarize your
4 | argunent. Let ne ask the Government counsel, if the defense

5| argunment is going to be that one of the elenents is that the
6 | defendant did not have permi ssion fromthe attorney general or
7| director of the Departnent of Honel and Security to cone in

8 | and/or remain, that that is an elenent that needs to be shown.
9 | And apparently the Governnent is going to be relying on the
10 | Afile to establish that he does not have that. So why can't
11 | they attack the sl oppiness of the A-file?

12 MR. AVEIS: They can attack the sl oppiness of the
13| Afile, but that's not what they're doing. They're totally
14 | free to try to inpeach the witness by every reasonabl e and

15 | |l awful neans.

16 THE COURT: Well, why isn't this a reasonable

17 | attacking, the fact that at one point in tine he said there was
18 | no status indicated in the A-file? And yet, now he's said

19 | that, well, there was sone status because he was given
20 | enpl oynent authorization in '99 and ' 98.
21 MR. AVEIS: They are totally free to do that.
22 THE COURT: In that case, why was there an
23 | objection?
24 MR. AVEIS: That's not why we called the sidebar.

25 | The reason we called the sidebar was to front where we are
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goi ng on our redirect because, anong other things, as M. Demk
correctly raised --

THE COURT: No, but you are trying to rehabilitate
himon an area that they're not -- they didn't raise that.

They' re not arguing. They're just basically saying that at one
point in time your witness said there was no status. They
pointed to an incident where there is status, even though, in
fact, it's not particularly relevant status, but, you know,
they're saying that. And so |'ve already made a ruling that,
you know, the defendant's prior crimnal history is not com ng
in since he's conceding that crimnal history for purposes of
the B2 portion of the case.

MR AVEIS: Well, | think that's a different issue,
if I may. Look, here's where we are. |If we were just noving
along the track that M. Menninger identified at the sidebar,
which is that the defense concedes that the defendant was
|awful |y deported. Then the question would becone whet her the
cross-exam nation of this witness helps try and show reasonabl e
doubt as to whether that, anong other things, occurred as to
the | awful deportation.

THE COURT: They are not chall engi ng the | awf ul ness
of the deportation. They are conceding that.

MR. AVEIS: Then it becones what is the purpose of
the attack on the witness? And again, we admt and concede, as

allowed in every trial, they are allowed to inpeach the
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1| witness's credibility, but then M. Menninger said at the

2 | sidebar that there may be sonmething |urking around out there

3| that shows that, in fact, the defendant was granted perm ssion
4| to be inthe United States, in which case there's the jury

5| struggling to know whether there's a concession that there's a
6 | |awful deportation, while at the sanme tine there's sonething

7| out there that shows that he shouldn't have been deported.

8 That's why on redirect, as we requested at the sidebar, we
9| be permtted to ask the witness to explain this gap between

10 | when in June of '99 he asked for and was granted perm ssion to
11 | work, and then in -- excuse nme, yes, June of '99, and then in
12 | June of 2009 there's this term nation on Exhibit 203, and that
13| in July of 2010 he's then deported. As the Court has nentioned
14 | to the Governnent and chided the Governnent for its
15 | presentation, there are gaps that the jury ought to be able to
16 | know happened.
17 THE COURT: No, | didn't say there was a gap. |
18 | said there was failure on the Governnent's part to explain the
19 | background of this case. |In other words, how is sonebody

20 | deported? How is that done?

21 MR. AVEIS: W are getting there.
22 THE COURT: You have tal ked about being from an
23 | immgration judge. | don't know if the jury understands the

24 | difference between an imm gration judge and a regul ar judge. |

25| don't think that they understand the procedures that take
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1| place, et cetera, et cetera, and so they have no idea what's
2| going on, I'mpretty sure.
3 MR. AVEIS: Right. WlIlI, there are nore w tnesses,
4 | including individuals who will testify that --
5 THE COURT: The problem though, is that you really

6 | need to put the process up front because if you don't, you've
7| already lost the jury in the beginning because they don't

8 | understand what's going on. And you constantly make references
9| to these things, they don't understand what you' re referencing.
10 So, you know, but be that as it may, the problemis that
11 | your argunent, insofar as the defense's attack on this w tness,
12 | their attack on the witness was only for the fact that he said
13 | that he found no evidence of status in the A-file, and yet

14 | there was status at a previous point in tine.

15 Now, if the defense argues that that prior status sonehow
16 | gives himsone benefit after 2010, the date of his deportation,
17| I will allow the Governnent to reopen the evidence and present
18 | the fact that yes, you know, he was convicted, and sonehow,

19 | assuming the witness can testify to that, so we will do a 409
20| on that. But if he can testify to that, then | will allowthat
21 | to come. But if they don't make the argunent, | won't allow it
22 | to come in because you can't backdoor it in in that fashion.

23 MR. AVEIS: Let ne suggest, that's one possible

24 | explanation that the defense may offer. However, our view of

25| it is that's not where they're going. Were they are going is
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1| that this was an A-file that may very well have been a stone

2| tablet, that in 2017 is an insufficient way to keep a record of
3| an individual's right to be in the U S.

4 And there's conflicting information that's been elicited
5| and that this jury has heard through the cross-exam nation of

6| the witness that notwi thstanding there's a deport order that

7 | was received in connection wth the Governnent's case in chief,
8 | there's also evidence that he was granted, by the U. S.

9 | government, the right to be in the U S to work.

10 The question then becones: Howis it that if you're

11 | granted the right to work, you |ater get kicked out? The jury
12 | needs to know an explanation. |If this is the right wi tness for
13 | that, that's why we would like to have a 104 hearing so we

14 | confront and find out that answer.

15 THE COURT: |I'mallowing you to do a 409 in front of
16 | me now.

17 MR. AVEIS: Very well. In terns of the argunent

18 | that the Court has described the defense mi ght |ater nake,

19 | that's only one, but | don't believe the argunent they are
20 | going to nake.
21 What they're going to nake is that there's sonething that
22 | shows that he was wongfully deported. Notw thstanding that he
23 | was deported in July of 2010, no matter how many w t nesses nay
24 | say they wal ked himacross the bridge in Del Ro, the fact is

25 | that the record shows that, sloppy keeping or what have you, he
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1| should have been given a right to litigate his right to be here

2 | as shown by the 1999 docunent, and that is not a correct

3| statenent of the |aw

4 And it's a side showthat is really being presented under

5| the ruse that the file is not conplete. The Court has rul ed

6 | what the el enents are, and none of that goes to any of the

7| elements or an attack on them so that's why we would like to

8| call the witness for that purpose.

9 THE COURT: Let nme hear a response fromthe defense.
10 MR. DEM K:  Your Honor, if we nake that argunent, |
11 | agree with the Court. W are not making that argunent.

12 THE COURT: Al right. They are not going to nmake
13 | that argunent.

14 MR AVEIS: Well, | think the sands have shifted a
15 | nunber of tinmes, but notw thstanding that, the Governnent still
16 | has a right on redirect to have the wi tness explain sonething
17 | that was raised in cross and have the w tness say whet her or
18 | not he knows why it is that sonmeone who woul d be granted work
19 | permission in '99, would then be deported in July of 2010.

20 THE COURT: The problemis he can't testify other
21 | than on the basis of the A-file.

22 MR. AVEIS: Wll, no, that's not right because

23 | during cross-exam nation the defense elicited a nunber of tines
24 | that the witness is aware of things based on his training and

25 | experience and his role as a deportation officer. That's how
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they set those questions up. That's how they qualified that
witness to tal k about those docunents. That's what this jury
is hearing and understands this witness to know about. They've
laid that.

THE COURT: Let nme ask, was there a stipulation
specifically as to --

MR. AVEIS: Not us.

THE COURT: -- as to the | awful ness of the
deportation?

MR. AVEIS: At sidebar, M. Menninger said the
def ense does not contest that the deportation was | awf ul

MR. MENNI NGER:  Whet her or not the deportation was
awful is not an elenent to the of fense, Your Honor. W
concede that the | awful ness of the prior deport is as cited
pretrial in the 1326 reference that this Court already decided
and again, as | said, Your Honor, the next tine | wll be
arguing that notion will be in the Ninth Crcuit.

THE COURT: COkay. But on what basis are you
chal l engi ng the | awful ness of the deportation?

MR. MENNI NGER:  You nean when we litigate the 1326
noti on now?

THE COURT: Yes, | can't renmenber now.

MR. MENNI NGER That he was entitled to or that he
is eligible for 212(h) relief, Your Honor. This Court found it

was not plausible that he woul d have received that relief.
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1 MR AVEIS: As a derivative citizen.

2 MR. MENNI NGER  No, Your Honor, it wasn't as a

3| derivative citizen. It was a 212(h) relief.

4 MR. AVEIS: [I'msorry, | msspoke.

5 MR. MENNINGER | renenber because | had three

6 | hearings on it, Your Honor.

7 THE COURT: Are you going to be arguing the

8 | | awful ness of the deportation?

9 If they are not going to be arguing the | awful ness of the
10 | deportation, | don't know what your concern is.
11 MR. AVEIS: They have raised, again, what the jury

12 | has snelled is that there's sonmething that occurred between ' 99
13 | and July of 2010.

14 THE COURT: That's sonething that you have snel |l ed.
15| It's not sonething that they have snell ed because, again --

16 MR. AVEIS: Maybe I'm overreaching to say that |

17 | would bet ny bar card, but I would cone close to that. The

18 | closing argunent consists --

19 THE COURT: |I'mecertainly tenpted to take the bet.
20 MR AVEIS: And if | hadn't been here before, |

21 | probably woul dn't have made that. But what |'m suggesting is
22 | that | think it's reasonable for the Court to assune that in
23 | closing, the defense is going to argue, anong ot her things,

24 | that the A-file is inconplete, that for, anong other reasons --

25 THE COURT: They are going to argue that the A-file
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is inconplete?

MR AVEIS: Yes, but that there is a docunent that
shows the defendant was granted the right to work, and then |l o
and behol d, 11 years later --

THE COURT: Let nme put it this way. They already
under st and they have argued that the defendant's grant of a
right to work in '99, if they attenpt to argue that in their
cl osing argunment to some effect, I'"mgoing to reopen at that
point in tinme. | have already indicated | will allow to reopen
for the witness to testify, if they can. But let's do the 409
now. We are just repeating ourselves. Let's do the 409.

MR. DEM K: Your Honor, | think it's real sinple
here. W are here because the CGovernnent asked for a sidebar
because they want to get his prior conviction in. M
under standing of the Court's ruling, you' re not going to allow
that unl ess we nake that argunent that you identified. So I
don't think --

THE COURT: O sone other argunent that you opened
t he door.

MR. DEM K: Ckay. But unless and until that
argunment is nmade --

MR. MENNI NGER W don't plan to.

MR DEMK: | don't knowif we need a 409.

MR AVEIS: Wll, it is a 104, and we woul d prefer

the court allow a prelimnary exam nation.
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THE COURT: | will allow himtwo mnutes on it just
because it will take that long to establish it. Let's just
bring himin and do it.

Let ne have the wi tness back on the stand.

And |l et nme ask, does the Governnment have any questions for
hi n

MR. RYAN:. Yes, Your Honor.
REDI RECT EXAM NATI ON ( Conti nued)

BY MR RYAN
Q So turning your attention back to page 3 of Exhibit 209.
A Ckay.
Q So it shows that he filed three applications. Two of them
are applications for work authorization, correct?
A Yes, the 765 filing.
Q And one of them-- they are dated 1999 and 1998, right?
A Yes.
Q And then, I"'msorry, he also filed an application to
becone a | awful permanent resident in '99, right?
A Yes.
Q And then this one relates to the application for pernmanent

resident, right?

A Yes.

Q And it says "Case term nated" --
A Yes.

Q -- is that right?
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Sanme information, basically, right, on this page?

A "Case term nated," correct.

Q What is the date of the term nation?

A Date was June 12t h, 2009.

Q Now, are you aware of anything that occurred between 1999
and 2009 that could account for that ten-year period del ay?

A | don't work for S, sol can't really answer that.

Q Are you aware of anything in the defendant's life --

THE COURT: Well, again, you can't lead him If he
doesn't know, he doesn't know.
THE WTNESS: | don't knowif I'mallowed to say it,

but there is crimnal convictions in his past.

BY MR RYAN
Q What was that crimnal conviction?
A | know one burglary.

THE COURT: Let nme stop you. Does crimnal
convi ctions automatically term nate enpl oynent authorization?

THE WTNESS: | can't say for sure, sir.

THE COURT: Al right. What else?

THE WTNESS: | know there was a burglary
conviction, and | just know that because it was listed on the
redact ed 485.

THE COURT: Let ne indicate to the Governnent,
that's not enough.

BY MR RYAN
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Q Are you aware of any other convictions?
A Yes, there was a robbery conviction.
Q When was that?
| have to look at the A-file, but he was sentenced to ten
years. So it was sonetine around 2000, 2001, | believe.

THE COURT: How do you know that that conviction
af fected his enpl oynent authorization?

THE W TNESS: Well, because --

THE COURT: Where in the A-file does it denonstrate
that conviction affected his enpl oynent authorization?

THE WTNESS: Well, his authorization was al ready
approved, correct.

THE COURT: But it automatically term nated?

THE WTNESS: |'msorry?

THE COURT: It termnated in 1999, right?

THE WTNESS: | can't say for sure what happened.

THE COURT: | thought you indicated that the dates
for the authorization was for one year.

THE WTNESS: Yes, they' re approved in advance for

one year.
THE COURT: COkay. So where in the record does it
indicate that after that it was -- it continued after that one
year ?
THE WTNESS: Can | | ook at the --
BY MR RYAN
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Q Sure. | believe -- which application was term nated in
20097
A The application for pernanent residency.
Q Not the work authorization?
A Yes, not the work authorization.
Q So woul d soneone's application for -- do you know whet her

an application for permanent residence would be term nated
based on that type of crimnal conviction?
A It would be, yes.

THE COURT: \Where in the A-file does it show that
was term nated on the basis of the robbery conviction?

MR. RYAN: You can | ook at defense Exhibit 23, |
bel i eve.

MR AVEIS: 2037?

MR, RYAN.  2083.

THE WTNESS: Yes, on 203, it's witten in the
action bl ock.

THE COURT: | don't have book 203.

MR. AVEIS: My | approach?

MR. MENNI NGER: | can provide another copy to the
clerk, if you would Iike, Your Honor.

MR. AVEIS: | got it.

THE COURT: \Where does it indicate that it was
term nated because of the conviction? | understand that the

case was term nated on June 12th of 2009, but where is the

it
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1| reason for termnation?
2 THE WTNESS: Reasoning is not |isted on this one.
3 THE COURT: Ckay. So where in the A-file is the
4 | reason shown?
5 THE W TNESS: Based on his robbery conviction, |
6| don't believe it was shown in the A-file.
7 THE COURT: | don't understand what the Governnent
8| wants to argue. You are arguing supposition that's not
9 | denonstrated by the A-file.
10 MR. RYAN. It's based on his training and experience

11 | as a deportation officer. He knows that this application would
12 | be denied based on that crimnal conviction. |In conjunction
13| with the dates, they line up perfectly.

14 THE COURT: He's not been called as an expert

15 | witness, has he?

16 MR. RYAN. No, Your Honor.

17 THE COURT: Ckay. Then he's not going to be

18 | testifying as an expert w tness.

19 MR RYAN. It's based on -- it's based on the facts
20 | that he knows. He knows the application was filed in 2000 --
21 THE COURT: Again, you know, what can | say? The

22 | answer is no. You're not getting it in by that neans.

23 MR. RYAN. Very well, Your Honor.
24 THE COURT: But you can get it in if they open the
25 | door.

UNI TEC STATES DI STRI CT COURT
ER 797



Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 72 of 134 Page ID #:1409

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

278

MR. RYAN. Thank you, Your Honor.
THE COURT: Al right. Let's bring back the jury.
(Pause in proceedings.)
(I'n the presence of the jury.)
THE COURTROOM DEPUTY: You nmay be seat ed.
THE COURT: Al right. W wll continue with the
exam nati on.
MR. RYAN. W have no further questions, Your Honor.
THE COURT: Al right. Anything else fromthe
def ense?
MR. MENNI NGER:  No, Your Honor.
THE COURT: Al right. The witness is excused.
Thank you very nuch.
The next Governnment wi tness.
MR. RYAN. The United States calls Deportation
O ficer Sonia Elsberry.
THE COURT: Al right.
THE COURTROOM DEPUTY: Ma'am pl ease stop there, and
rai se your right hand.

SONI A ELSBERRY, GOVERNMENT W TNESS, WAS SWORN

THE W TNESS: Yes, | do.
THE COURTROOM DEPUTY: Thank you. Pl ease have a
seat .
State your nane, and spell your |ast nane for the record.

THE WTNESS: Sonia Elsberry, E-l-s-b-e-r-r-y.
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BY MR

o r» O r»r O > O X O

DI RECT EXAM NATI ON

RYAN:
Good norning, Oficer El sberry.
Good norni ng.
Who do you currently work for?
Departnent of Honel and Security.
Whi ch agency wi thin Honel and Security?
That woul d be | CE.
Is that Inmgration and Custons Enforcenent?
| mm gration and Custons and Enforcenent.

How | ong have you worked for Inmgration and Custons

Enf or cenent ?

A

| was first hired in 1996. That's legacy INS, and then

switched over to I CE in 2003.

Q So approximately 20 years?
A Yes.
Q What is your current title?
A Deportation officer.
Q What | ocation do you currently work at?
At the EIl Paso Service Processing Center in El Paso,
Texas.
Q What are your current responsibilities as a deportation
officer?
A |"mcurrently responsible for the new arrivals that arrive

at our facility and al so the renoval of the individuals from
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our facility.
Q Now, where were you working within ICE in July of 20107
A | was working at the Otero Detention Facility Processing
Center.
Q Where is that?
A I n New Mexi co.
Q " mgoing to show you a docunent, Governnent Exhibit 3.

What is this docunent?
A This is the warrant of renoval and deportation. |It's the
| - 205.
Q What is the purpose of this docunent?
A It's to informthe individuals, whose nane is on the top

line, that he or she is going to be renpbved under the section

of law that's printed underneath it.

Q And whose nane is on the top line there?
A That woul d be Aceves, Cesar Raul aka Aceves, Cesar R
Q Let ne show you the second page.

What was your responsibility in relation to this docunent?
A M/ responsibility was to serve the individual with the
warrant of renmoval or deportation and to take the fingerprint
of the individual.
Q And when you take the person's fingerprint, do you
identify yourself on this formin any way?
A Yes, | do.

Q How do you do that?
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A

Q

| tell themor wite down what nmy title would be.

And woul d this be your signature right here, then, where

am poi nti ng?

o >» O r O r O >r

t hat ?

A

Yes, it is.

And next to it it says -- what does it say next to it?
"] EA

What does that stand for?

| mm gration enforcenent agent.

And was that your previous title?

That was ny previous title at the tine.

And there's a notation above the fingerprint. Wat is

That is ny call sign. It's only issued to ne, and that's

ny Delta nunber, Delta 286. |It's another identifier of the

agents.

Q Now, do you recall processing the person on this form
Cesar Raul Aceves?

A No, | did not.

Q

How do you actually know, then, you processed this person

for deportation?

A

kay. It's normal routine when the individual is being

served, that | ask himfor his conplete, correct nane; his date

of birth; his country of birth, and then, of course, conpare

the photo at the tine when he's present in front of ne.

Q

There is a -- there is a signature right below the picture
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that says "Signature of alien being fingerprinted.” Wose
signature is that?
A That woul d be his.
Q The person you're serving the warrant to?
A The person | was serving the warrant to at the tine,
Aceves, Cesar Raul.
Q | f someone was granted a voluntary departure, would you
serve themthis type of fornf
A No, | woul d not.
Q It's only served for the itenms on the first page, correct?
A Yes.
Q Ckay. Thank you.

I f you could take a | ook at Governnent Exhibit 4.

VWhat is this docunent?

A The warning to the alien ordered renoved or deported,

| - 296.

Q What is the purpose of this docunent?

A To informthe person who | am serving how many years or

for life, if that's the box that's checked off, which it is,

that he is being renoved fromthe country, and that he cannot

cone back.

Q And are you famliar with the warnings that are on this
page?

A Yes, | am

Q What about this docunent confirns that you actually gave
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the warnings to the person nanmed on it?
A Because ny signhature and title is at the bottom
Q And again, that title is |IEA?
A Yes, imm gration enforcenent agent.
Q Now, there's one box checked there at the bottom Wuld
that be the warning that you read?
A Yes.
Q Can you pl ease read that?
A "At any time because you have been found inadm ssible or
excl udabl e under section 212 of the act, or deportabl e under
section 241 or 237 of the act, and ordered deported or renoved
fromthe United States."
Q And after you give these warnings to the alien, what
happens next ?
A Then the alien is placed in a cell, a room a holding room
until he's renoved.

MR. RYAN. Thank you. No further questions.

THE COURT: Cross?

MR. MENNI NGER© Just a few questions, Your Honor.

CROSS- EXAM NATI ON

BY MR MENNI NGER:
Q Agent El sberry, you testified that you have been worKki ng
with ICE or the INS, which was before there was ICE, it was the
i mm gration enforcenment organization, correct, since 19987

A 1996.
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Q
A

Q
tine,
A

Q

t henf?

A

Q
A

Q

1996. M m stake. So over 20 years?

Correct.

| imagi ne you processed a | ot of these docunments in your
correct?

Correct.

Wul d you guess in a year you probably process hundreds of

That's fair to say.
Thousands, naybe?
Possibility.

kay. So just doing -- back at the math, that's 20,000 in

t he course of your 20-year enploynent with the inmm gration

authorities?

> O » O *» O >

It's possible.
It's a really high nunber; we can agree on that?
Ckay.
And you have no nenory of M. Aceves, correct?
No, | do not, but | do renmenber the form
You recogni ze your signature on the fornf
Yes.
MR. MENNI NGER:  Fair enough.
No further questions.
THE COURT: Al right. Any other questions?
MR. RYAN: No, Your Honor.

THE COURT: Al right. The witness is excused.
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Thank you very nuch.

THE W TNESS: Thank you.

THE COURT: The next Governnment's w tness?

MR. RYAN. One nonent, Your Honor.

THE COURT: Ckay.

MR. RYAN. The United States calls Deportation
O ficer Roberto Villal obos.

THE COURT: All right.

THE COURTROOM DEPUTY: Stop there, and raise your
ri ght hand.

ROBERTO VI LLALOBOS, JR., GOVERNMENT W TNESS, WAS SWORN

THE WTNESS: | do.
THE COURTROOM DEPUTY: Thank you. Have a seat.
State your nane and, spell your |ast nane for the record.
THE W TNESS: Roberto Villal obos, Jr.,
V-i-l-1-a-1-0-b-o0-s.
DI RECT EXAM NATI ON
BY MR RYAN
Q Good norning, Oficer Villal obos.
A Good norni ng.
Q Who do you currently work for?
A |"mcurrently enployed with the Inmgration and Custons
Enf or cenent .
Q How | ong have you worked for |CE?

A Ten years, sir.
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Q What is your current title?
A Current title is deportation officer.
Q At what | ocation do you work?
A At the EI Paso processing center.
Q What are your responsibilities as a deportation officer?

M/ duties are -- ny duties are to apprehend and renove
people fromthe United States who are here illegally and

wi t ness the departure.

Q Where were you working in July of 20107

A At the EIl Paso processing center.
Q "' mgoing to show you Governnent Exhibit 3, the second
page.

Do you recogni ze this docunent?

A Yes, sir.

Q Based on this docunent, can you tell when this person was
deported?
A July 29th, 2010.

How was the person on this form deported?

He was deported afoot.

O » O

What does that nean?

"Afoot"” means we actually take themto the port of entry,
the United States and the Mexican border, and we watch them
wal k across the bridge.

Q Which city in the United States was the person on this

docunent renoved fronf
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A Through Del Ri o, Texas.
Q And how do you know that information?
A Because it's witten here on this formhere, which is an
| - 205.

Q Can you explain what the process is for deporting people
at the Del Ri o, Texas |location?

A kay. W go to work at m dnight at the El Paso processing
center. W load themall up on a bus. W drive all night
getting to Del R o, Texas but 9:00, 10:00 in the norning, and
then we park there. W issue themall the property that they
had or their nedication, and then we watch them wal k across the

bri dge.

O

And how exactly do they exit the United States?
They wal k across the bridge.
I nto Mexi co?

| nto Mexi co, yes.

o » O >

At what point are the aliens officially in Mexico?

At the -- there's a -- there's the border, and there's
like the mddle of the bridge is the Anrerican flag, the Mexican
flag, and that's when they cross.

Q That's the line that delineated the border?

A Yes.

Q Based on this warrant of renoval, did anyone officially

wi tness this person being deported?

A Yes, sir. There was two of us, nyself and ny partner.
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Q And how can you tell that?
A Because of ny signature on the "Departure w tness"” and the
"Departure verified by."
Q Whi ch one is your signature?
A "Departure verified by."
Q When woul d you have signed that |ine?
A After we deported himor wtness himcross the
i nternational boundary.
Q Wul d it have been i medi atel y?
A No, it doesn't have to be i medi ately.
Q When is it generally done?
A It all depends. On this particular deportation, we had to

drive all night, so we drive all night, and then we deport him
And then we are usually pretty tired, so we check into a hotel.

And then on the way back to EIl Paso, we usually do the

signature and fill out the whole form
Q Do you actually watch the aliens cross the bridge into
Mexi co?

A Yes, sir.
Q Referring to the top portion next to the "Port,"” "Date,"

"Manner of entry,” did you wite that?

A No, sir.

Q Whul d you sign under the "Departure verified by" if that
top portion was bl ank?

A No.
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1| Q Do you actually renenber seeing this defendant be deported
2| fromthe United States?

3| A The one in the picture -- the one on the form yes.

41 Q You actually renenber this person being deported? Do you
5| understand the question?

6| A | didn't understand the questi on.

71 Q kay. Do you renenber this actual occasion on July 29,

8 | 20107?

9| A Yes, | renenber the occasion.

10 THE COURT: | think he is asking you whether or not
11 | you specifically recall this particular individual, in other

12 | words, you have a nmenory in your mnd of this date, you

13 | specifically renmenber this specific individual crossing the
14 | bridge.

15 THE WTNESS: No, | do not, sir.

16 | BY MR RYAN:

17 | Q And why do you not renmenber this particular occasion?
18| A We deport approximately 40 to 80 on that trip, and for ne,
19| it's inpossible to renenber all of them

20| Q Once the alien has wal ked across the bridge, is it

21 | possible to walk back into the United States w thout being

22 | detected?

23| A Not on that bridge, no, sir.

24 | Q After they get off the transport bus, is it possible for

25| the alien to just wal k away?
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1| A No.
2| Q Wiy is that?
3| A Because we're there. They get their property, and then we

4 | just send themall south. There's no way of them-- anyone
5| else going there. Wlat |I'msaying, they all get off the bus in

6 | a group, and they all walk down to the other side of the

7 | bridge.

8 MR. RYAN. Thank you.

9 No further questions.

10 THE COURT: Al right. Coss?

11 MR, MENNI NGER: Just a nonent, Your Honor.
12 CROSS- EXAM NATI ON

13 | BY MR MENNI NGER:

14 | Q Oficer Villalobos, you testified you have been a
15 | deportation officer for ten years, correct?

16 Yes, sir.
17 And you take people to the border in big groups, correct?
18 Yes, single -- single and big groups.
20 Yes, sir.

A
Q
A
19| Q But it could be up to 40 or 80 at a tine, you said?
A
21| Q

So over those ten years, you nust have been involved in
22 | many, many deportations, correct?

23 | A Yes, sir.

24 | Q So your testinony today is based on the piece of paper

25 | that M. Ryan had up here on the screen, correct?
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correct?

correct?

A Yes, sir.
Q And that's your routine, standard procedure,
A Yes, sir.
Q So you're an I CE agent in a border district,
A Yes, sir.
" msure you know all sorts of ways that peopl e sneak
illegally into the united states.
A Yes, sir.
Q Hi ding in secret conpartnents of vehicles?
A | would assune. | have never caught anybody.
Q You know peopl e sneak through fences?
A Yes.
Q Swim across the river?
A Yes.
You have done deportations in Del R o a lot of tines,
correct?
A Yes.
Q Wul d you say 20 tinmes?
A No, not 20 times.
Q kay. 107
A Alittle bit Iess.
Q kay. So maybe between 5 and 107?
A Maybe | ess than 5.
Q kay. So only a few tines, then?
A Through Del Ri o, yes.
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1| Q kay. And you testified that you take the buses to the
2| towmns down at the border, and then you park at the port of
3| entry, correct?

4 | A Correct.

5| Q | assune there's a building, sonme sort of building there?
6| A Actually, there's like a turnaround. There's the CVP

7 | office.

8| Q Ri ght.

9| A And then there's a turnaround.

10| Q Uh- huh.

11| A We park in that turnaround. It's like a little parking
12 | lot.

13| Q kay. The parking lot is at the CVP office?

14 | A No, no, it's further down closer to the PCE, port of

15| entry.

16 | Q Fai r enough.

17 And you testified that when you deport people, you don't
18 | actually go into Mexican territory?

19| A Ch, no.

20| Q In fact, as a matter of course, |ICE agents don't go into
21 | Mexican territory when they are deporting people, correct?

22 | A W don't, yes, sir.

23| Q And you testified that the m dpoint of the bridge is the
24 | actual -- is the actual border, correct?

25| A Yes.
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it?

1| Q So that's over the river, right?

2| A Over the river, yes.

3| Q The Rio G ande River?

41 A Uh- huh.

5| Q And the bridge is about a half mle long, correct?
6| A Ch, | don't know how long it is, but it's pretty | ong.
71 Q It's a pretty |long bridge?

8| A Yes.

9| Q So you' ve been there a few tines, correct?

10| A Yes.

11| Q So you woul d probably recogni ze a picture of

12 | A | would say | could probably recall.

13| Q kay. Let ne show you. Let ne just show you three

14 | pictures that | have obtained from Google Earth.

15 G ve ne one nonment. Sorry.

16 O ficer Villalobos, do you recognize what's depicted in

17 | those pictures?

18| A | don't.

19| Q You don't recognize what's depicted is the picture of the

20 | Del Rio port of entry?

21 | A No.

22 | Q So you wouldn't say that's a fair and accurate depiction

23 | of the Del Rio port of entry?

24 | A Not fromthe air.

25| Q So your position is this is not an accurate depiction?
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A | would say no, sir.
Q kay. One nonent, please.
(Di scussion off the record.)
BY MR MENNI NGER:
Q M. Villalobos, I want you to | ook at Exhibit 217.
(Exhibit 217 for identification.)
BY MR MENNI NGER:
Q The Del Ri o border crossing has a toll booth, correct?
A Yes.
Q Do you see anything in that picture that | ooks like a toll
booth or toll plaza?
A No.
Q No?
Maybe let's try if we can get further with Nunber 218 --
actually, let's turn to 219. M/ apol ogi es.
(Exhibit 219 for identification.)
BY MR MENNI NGER:
Q Do you see about mdway or in the center of the picture
that there's sone turnouts depicted, sone turnouts on that
r oadway ?
A On the left-hand side?
Q In the center of the picture.
A In the center of the picture.
Q And there's turnouts on the right-hand side of that road?
A

What do you nean by sonme "turnouts"?
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Q You described earlier that's where you park when you are
ef fectuating a deportation. There's little turnouts.
A Uh- huh.
Q Does that | ook like a depiction of the turnouts you were

descri bi ng?
A Are there two of themright there? |Is that what you are
tal ki ng about ?
Q Yes, that's what | amtal ki ng about.
A | woul d say yes.
Q And do you recognize a river depicted in this picture?
A Wuld it be the yellow line?

THE COURT: He is asking whether or not you
recogni ze it.
BY MR MENNI NGER
Q Do you recogni ze the river depicted in this picture?
A Ch, no.

Q Do you recogni ze the toll plaza that's depicted in this

pi cture?

THE COURT: | believe that's been asked and
answer ed.

MR. MENNINGER He is looking at a different
picture. | am/looking at 219.

THE COURT: |'mlooking at 219 al so.
BY MR MENNI NGER

Q Do you see a toll plaza in 2197
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A | see a building, but I"'mnot sure if it's a toll plaza.
Q And do you see -- well, let's turn back to 217.
|"msorry, Your Honor.
THE COURT: Never m nd.
BY MR MENNI NGER

Q Do you see anything that |ooks like a bridge in this

pi cture?
A | woul d say yes.
Q Do you see anything that |ooks like turnouts in this
pi cture?
A Yes.
Q I's this hel ping you recogni ze what's depicted in this
pi cture?
A Yes.
Q Do you recognize it as the Del R o border crossing?
A | would --
Q Well, it has a bridge, right?
A Yeah, it has a bridge.
Q And it has turnouts?
A Yes.
THE COURT: Counsel, there is only so much I wll
allow you. |If he can't recognize it, he can't recognize it.

MR. MENNINGER Right. That's all | amtrying to
make sure of, Your Honor, is if he can recognize it.

THE COURT: | have a quick question on sidebar.
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(Di scussion held at sidebar.)

THE COURT: Let ne ask, | can see that 218 and 219
m ght be the sane picture.

MR. MENNI NGER:  Unh- huh.

THE COURT: But 217 is not the sane picture, it
seens to ne.

MR MENNINGER It's a different view of the sane.

THE COURT: Well, no, it seens to be a different
pi cture.

MR. MENNINGER  So, | nean, if | can, Your Honor,
and if our investigator who got these off of Google Earth needs
to cone up and testify, we can have her cone up

THE COURT: Let ne just ask.

MR. MENNI NGER:  Unh- huh.

THE COURT: What |I'mpointing at here it's not the
sanme because there's no building attached here.

MR. MENNI NGER: Wl --

THE COURT: So --

MR. MENNI NGER:  Your Honor, it's right there. It's
a buil di ng.

THE COURT: COkay. But then this is not here. These
are the same picture

MR MENNINGER | think it's just cut off,

Your Honor. The building doesn't appear.

THE COURT: Well, then, you're saying that this
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1| structure is not depicted on this thing?

2 MR. MENNINGER: This is right here, Your Honor.

3 THE COURT: But this is attached to a buil ding.

4 | There is no building attached to it here, so it's not the sane.
5 MR, MENNI NGER Your Honor, we can put up our

6 | investigator to testify that's where she obtai ned the photos.

7 THE COURT: She can say that she obtained them but
8| the problemis they are not the same picture.

9 MR AVEIS: And there is no witness to authenticate

10| if it's really the bridge.

11 THE COURT: So there's a problem

12 MR. MENNINGER Can | have a nonent, Your Honor?
13 THE COURT:  Sure.

14 (Di scussion off the record.)

15 (I'n open court.)

16 MR. MENNI NGER:  Thank you, O ficer Villal obos.

17 No further questions.

18 THE COURT: Al right. Anything further fromthe

19 | Governnent ?

20 MR. RYAN. No, Your Honor, no questions.

21 THE COURT: Al right. The witness is excused.

22 | Thank you very much.

23 The next Governnent's w tness.

24 THE COURTROOM DEPUTY: Stop right there. Raise your

25 | right hand.
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TERRENCE RACHEL, GOVERNMVENT W TNESS, WAS SWORN

THE WTNESS: | do.
THE COURTROOM DEPUTY: Ckay. Have a seat.
State your nane, and spell your |last nane for the record.
THE WTNESS: M nane is Terrence Rachel; |ast nane
is spelled R-a-c-h-e-1.

DI RECT EXAM NATI ON

BY MR RYAN

Q Good norning, Oficer Rachel ?

A Good norni ng.

Q Who do you work for?

A " msorry?

Q Who do you work for?

A | work for Immgration and Custons Enforcenent.

Q How | ong have you worked for Inmgration and Custons

Enf or cenent ?

A Si nce 2008.

Q Did you work for the fornmer Immgration and Naturalization
Servi ces before then?

| did.

How | ong?

| worked for themfrom 2001 until about 2003.

What are your responsibilities as a deportation officer?

To identify, |ocate and apprehend at-|arge aliens.

o » O » O >

Were you working as a deportation officer in April of
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20157
A | was.
Q Where were you wor ki ng?
A Los Angel es.
Q Do you recall if you apprehended anyone on April 10th,
20157
A | do.
Q Did you personally conme into contact with the person known

as Cesar Raul Aceves on that day?

| did.

Do you renenber that experience?

| do.

Do you recognize M. Aceves in the courtroom here today?

| do.

o » O » O >

Can you please point himout and identify a piece of
clothing he is wearing.
A He is sitting there in the mddle with the dark gray
j acket on.

MR. RYAN. Your Honor, may the record reflect that
the witness has identified the defendant?

THE COURT:  Yes.
BY MR RYAN
Q How did you cone to know that the defendant was in the
United States?

A | received information that he was residing in Long Beach,
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Cal i forni a.
Q What did you do once you found this information?
A | conducted sone dat abase checks and confirned that he had

been previously deported.

Q Where did you eventually come into contact with the
def endant ?

Inside of a -- in the |lobby of a building in Long Beach.
What was he doi ng?

He was entering the buil ding.

Was he restrained in any way?

No, he was not.

Was he in handcuffs?

No, he was not.

Was he being escorted by | aw enforcenent?

No, he was not.

Was he with anyone?

Yes, he was.

o » O » O » O » O >» O >

Do you know approxi mately how many mles Long Beach is
fromthe Mexican border?

A | believe it's nore than a hundred.

MR. RYAN. No further questions, Your Honor.

THE COURT: Al right. Coss?

MR. MENNI NGER©  No questions, Your Honor.

THE COURT: The witness is excused.

Thank you very nuch
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MR, RYAN:

the "found in," Your
(Exhibit 21 for

THE COURT:

Can | read the stipulation in regarding

Honor? It's Exhibit 21.
identification.)

| assune no objection.

MR, MENNI NGER

No, Your Honor.

THE COURT:

stipulate to a fact,

Let ne state to the jury,

if the parties

you have to accept that fact as true.

What is the stipulation?
MR. RYAN. "On or about Novenber 26, 2014,
def endant, Cesar Raul Aceves, was found in Long Beach, in Los
Angel es County, California."

THE COURT: Al right. And that's an exhibit.

MR. RYAN. That is an exhibit, Your Honor, Exhibit
21.

THE COURT: All right.

MR. RYAN. We would nove that into evidence, please.

THE COURT: (Okay. Does the Governnent have its next
W t ness?

MR. RYAN. The Governnent rests, Your Honor.

THE COURT: Al right. Let nme just ask, before you
rest, have all the stipulations been entered?

MR. RYAN. If not, can we pl ease nove into evidence

19, 20 and 21.
THE COURTROOM DEPUTY: 19 isn't in.

THE COURT: Wy don't you read 19 to the jury.
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MR. RYAN. Yes, Your Honor.

"The foll ow ng governnent exhibits are true and correct
copi es of docunments found in the A-file of Cesar Raul Aceves,
A-nunber 076602456, as descri bed below. CGovernnment Exhibit 3,
Form 1-205, Warrant of Renoval /Deportation, dated July 27"

THE REPORTER: S|l ow down.

THE COURT: You have to sl ow down.

MR. RYAN. -- "2010; CGovernnent Exhibit 11A,
Tenprint Fingerprint Card, dated July 12th, 2010; and
Gover nment Exhi bit 12A, Tenprint Fingerprint Card, dated Apri
10t h, 2015.

"The right index fingerprint on Governnment Exhibit 3, a
Form 1-205, Warrant of Renoval /Deportation bearing name Aceves,
Cesar Raul, is the fingerprint of defendant.

"The fingerprints on Governnent Exhibit 11A, the Tenprint
Fi ngerprint Card bearing name Aceves, Cesar Raul, dated July
12t h, 2010 are the fingerprints of defendant.

"The fingerprints on Governnent Exhibit 12A, the Tenprint
Fi ngerprint Card, bearing nane Aceves, Cesar Raul, dated Apri
10t h, 2015, are the fingerprints of defendant.

"Al'l of the fingerprints on Governnment Exhibits 3, 11A and
12A belong to the sane person. |If called as a witness at
trial, Anmy K Gordon would so testify. M. CGordon is a Latent
Print Exam ner fromthe Departnent of Honel and Security

Bi onetri c Support Center.
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"Al'l of the fingerprints on Governnment Exhibits 3, 11A and
12A bel ong to the defendant.

"CGovernnent Exhibits 3, 11A and 12A are adm ssi bl e w thout
any further foundation or objection.”

THE COURT: Al right. And that is, again, Exhibit

19?

MR. RYAN. Yes, Your Honor.

THE COURT: Ckay. So | will admt Exhibit Nunber
19.

(Exhibit 19 received into evidence.)

THE COURT: And at this point in tine the Governnent
rests?

MR. RYAN. Yes, Your Honor.

THE COURT: Let's take a break because ny
reporter -- even though the jury has been taking breaks, ny

reporter has not been taking breaks, so she needs a break
desperately. So we will take a 15-m nute break at this point
in time, |adies and gentl enen.
(Qut of the presence of the jury.)

THE COURT: Let ne ask the defense counsel, how many
W t nesses does the defense have?

MR. MENNI NGER:  Your Honor, | think only one,
Your Honor.

THE COURT: Only one?

MR, MENNI NGER:  Yes.
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THE COURT: All right.

MR. AVEIS: |Is it regarding the nmap?

MR. MENNINGER It is regarding the pictures.

MR. AVEIS: Maybe we can neet and confer and resolve
this by stip.

MR. MENNI NGER:  Yeah.

MR AVEIS: Gve us a few

MR. MENNINGER  I'msorry, Your Honor. Can | just,
for the record -- can | just nake a Rule 29 -- since we are at
the cl ose of Governnment's close of evidence, nmake a Rule 29
notion as to all of the elenents of the offense?

THE COURT: All right.

MR. RYAN.  Your Honor, | wll just go through the
el enents real quick. The defendant was renoved or deported.
We have seen the notice to appear, the notion for inmmediate
renoval, the inmgration judge's order of renoval, the warrant
of renoval and the warnings. You' ve heard the deportation
officer testify Oficer Villalobos that he only signs that form
once a person has physically crossed the border into Mexico.
The parties have stipulated it's the defendant's fingerprint on
t hat warrant of renoval

Def endant voluntarily entered the United States.

O ficer Rachel testified that he found the defendant in a | obby
of a building in Long Beach. He was not restrained in any way,

not handcuffed, not being escorted by |aw enforcenent. A
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1| rational juror could find that he returned on his owm free wll
2 | based on this evidence. The defendant entered the United
3| States and know ngly remai ned.

4 The fact that Long Beach is a hundred miles fromthe

5| Mexican border, the circunstantial evidence, that defendant

6 | knew he was in the United States and know ng he renai ned.

7 | Defendant was found in the United States w thout having

8 | obtained the consent of the attorney general/secretary of

9 | Honel and Security. And we have a stipulation that the

10 | defendant was found in Long Beach.

11 O ficer Rachel testified that he checked the defendant's

12 | A-file and imm gration databases, and that there were no

13 | records of the defendant ever being granted pernission to enter
14 | the United States, or that he even requested that perm ssion,
15| and that the defendant is an alien at the tinme of the entry.

16 | The birth certificate is in evidence, shows the defendant was
17 | born in Mexico. His parents and grandparents were born in

18 | Mexico. The imm gration judge's order orders the defendant to

19 | be deported to Mexico. That's it.

20 THE COURT: Al right. The notion is deni ed.

21 MR. MENNI NGER:  Thank you, Your Honor.

22 (Recess taken from10:57 a.m to 11:08 a.m)

23 (Qut of the presence of the jury.)

24 THE COURT: Al right.

25 MR. AVEIS: If | may, Your Honor, on behalf of the
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1| Governnent. Wth regard to the three photographs that defense
2 | showed the witness, Villalobos, at the break. W proposed to
3 | the defense that we woul d endeavor to stipulate to their

4 | admissibility. The problemthat we face is that the pictures
5| are somewhat m sl eading given that you can't tell fromwhat --
6 | of the distance in the sky they are taken.

7 The testinony thus far is that the wal k that the

8 | individuals are submtted to is about a half mle so what we

9 | would propose is either the Governnment recall M. Villalobos to
10 | ask hima couple of questions by way of reopening the case to
11| do that, or we will let the defense do that because there is a
12 | photograph that we've showed that witness, and it would be

13 | nunber 218.

14 THE COURT: Ckay.

15 MR. AVEIS: And the reason we suggest that's a good
16 | idea is because | think the jury would be hel ped by the photo.
17 THE COURT: Both sides agree, it's fine with the
18 | Court. The problemthat | had was that the 219 and 218 do not
19 | appear to be the sane as 217, because there is -- it shows --
20 | there's a structure that is shown on there that is not depicted
21 | in 217.

22 MR AVEIS: So the structure that's in 217, al nost
23 | in the center which has the red roof?

24 THE COURT: No, that's not what I'mreferring to.

25 MR. AVEIS: | know you're referring -- right, right,
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right, right. So | want to use that as a point of reference.

THE COURT: If | had a situation where things are
novabl e and that's the difference, maybe one day it's there and
the next day it's not there, all I'"'msaying it does not appear
to be the sane. And also, one of the problens is that the
witness -- | don't knowif the witness precisely said it, but
he nentioned one tine these are aerials, and he doesn't have
t hat perspective; he's on the ground.

MR. AVEIS: That's precisely why we think it woul d
be best to recall the witness, in regard to that point of
reference of that building in the mddle of 217 and then the
one, that's the only common feature --

THE COURT: Wy don't we just do this. Wy don't we
bring the witness back. What do you call thenf

MR. AVEIS: A request to reopen that wtness.

THE COURT: Do you call them 104s?

MR. AVEIS: 104 heari ng.

THE COURT: Just do a 104. W will see what
happens.

MR. DEMK: There's a |lot of ways we can skin this
cat, Your Honor. W' re not doctoring photos, Your Honor.

THE COURT: | know you're not doctoring photos, but
the problemis that | don't want to give the fal se inpression
because if he can't lay the foundation for it, then you need to

bring in sonebody to lay the foundation for it, but the problem
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is, again, you have to relate it to that witness's testinony.
And so even though you can bring a witness that says this is an
aeri al photograph of the bridge, it's kind of |ike, okay, so
what .

MR. DEMK: How I approach to do it, Your Honor
since the governnment has cl osed, we are going to call the
witness, and if they want to enter a rebuttal case to bring him
back in why he didn't recognize the photos, that's fine.

MR AVEIS: Well, we have no doubt that the defense
i nvestigator accurately and faithfully pulled these off Google.
The issue that we are nore concerned about, if they are just
received into evidence through that investigator, and then we
call the wit back, we are just wasting tine. W can have this
wi tness say, "I know Government 218," and he's going to point
out where on 218 the bus pulls over fromwhich the individua
is to be deported are asked to exit and then wal k across the
bridge, sinple as that.

THE COURT: | really don't care which way it's done
because, frankly, this is the last witness, et cetera. |It's
not going to take too long to do it either way. So if you guys
can't agree, then the Governnment has rested, so it gives the
def ense the opportunity.

MR DEMK: | would say we woul d pursue that route,
Your Honor. It will be very qui ck.

THE COURT: That's fine.

UNI TEC STATES DI STRI CT COURT
ER 829




Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 104 of 134 Page ID #:1441

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

310

MR AVEIS: Then we will call the w tness,
Your Honor.

THE COURT: That's fine.

Let ne ask, are you guys ready then?

MR. MENNINGER To a call our wtness, Your Honor?

THE COURT:  Yes.

MR. MENNI NGER  Yes.

MR. AVEIS: |If the testinony is going to be "I
pul l ed these off of Google," we would stipulate to that.

THE COURT: | don't want to argue. |'mgoing to
bring the jury inin a nonent. The defense can indicate
whet her or not they have any additional w tnesses, and either
they do or they don't. |If they don't, then they don't. And if
t hey do, then they do.

Let ne have the jury brought back in.

MR. MENNI NGER:  Your Honor, while we're waiting, are
we going to talk nore about jury instructions before the close
of evidence?

THE COURT: What we are going to do, | will excuse
the jury for today, and we will do jury instructions in the
af t er noon.

MR. MENNI NGER:  And then the cl osi ng argunents.

THE COURT: The instructing and cl osi ng tonorrow.

MR. MENNI NGER  Ch, tonorrow?

THE COURT: Yes.
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1 MR. MENNI NGER© Ckay. Great. Thanks, Your Honor.
2 THE COURT: You're wel cone.
3 (I'n the presence of the jury.)
4 THE COURTROOM DEPUTY: You nmay be seat ed.
5 JUROR: He's still in the restroom
6 THE COURT: The last juror.
7 (Di scussion off the record.)
8 THE COURT: W will start again. Let nme ask the
9 | defense, does the defense have any witnesses?
10 MR. DEM K: The defense calls Mary Veral,
11 | Your Honor.
12 THE COURTROOM DEPUTY: Rai se your right hand.
13 MARY VERAL, DEFENSE W TNESS, WAS SWORN
14 THE WTNESS: | do.
15 THE COURTROOM DEPUTY: Thank you. Have a seat.
16 State your nane, and spell your |ast nane for the record.
17 THE WTNESS: M nane is Mary Veral, V-e-r-a-|.
18 DI RECT EXAM NATI ON
19 | BY MR DEMK:
20| Q Could you tell the jury who you are.
21 | A | aman investigator at the office of the federal public
22 | defender.
23| Q And that's our office?
24 | A Yes.
25| Q Were you here when, | believe, Oficer Villareal [sic]
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testified?
A Yes, | was.
Q He had sone troubl e recogni zi ng sone phot ographs?
A Yes.
Q So | put three photographs in front of you, the same three
that we gave him Those are Exhibits 217, 218 and 219.
Coul d you take a | ook at those, please.
A Yes.
Ckay.

Q Can you tell the jury what those photographs are?

THE COURT: Well, you need to lay a foundation for
t hat .
BY MR DEM K
Q Do you recogni ze those phot ographs?
A Yes, | do.
Q What are they?
A Two of them are Google Earth screen shots of the Del R o
border crossing, and one is a Google inage picture of the
bor der crossing.

MR DEMK | would nove to admt 217, 218 and 219,

Your Honor.

THE COURT: Let ne just ask, one you indicated --
sorry, two you indicated were Google Earth --

THE W TNESS: Screen shots.

THE COURT: Screen shots. And then the other one is
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a what?

THE WTNESS: It's an inage, it's a Google inmage,
i ke you can search on Google for images, and it's a picture.

THE COURT: Let nme just ask this: Have you ever
been to this | ocation?

THE W TNESS:  No.

THE COURT: So these are just itens that you have
taken fromthe Google systen?

THE WTNESS: Fromthe Internet, yeah

THE COURT: (Okay. Do you happen to know when thes
phot ogr aphs were taken?

THE WTNESS: | know when two of them were taken

THE COURT: Which -- the two -- the two that were
taken, do you know which date -- well, identify the two and
what date were they taken.

THE WTNESS: | know the date of 218 and 2 --
believe it's 219.

THE COURT: Ckay.

THE WTNESS: And that's Novenber 21st, 2011

THE COURT: Okay. Are the dates of those two, and
the other one you don't have a date as to when that one was
t aken?

THE WTNESS: | do not.

THE COURT: (Okay. So you don't know if it was

before or after or during the year of 20117

e
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THE WTNESS: That's right.

THE COURT: Ckay.

MR DEMK: | would nove to admt, Your Honor.

THE COURT: Any objection?

MR. RYAN. No objection.

THE COURT: They are admitted.

(Exhibit 217, 218 and 219 received into evidence.)

BY VR DEM K:
Q So real quick, 218 and 219, let's look at those. This is
218. You printed off Google, right?
A Yes.
Q And it has a date up here, and that's how you know when it
was taken, right?
That's correct.
And that date is Novenber 21st, 20117
Yes.
And 219, 219 has the same thing, Ms. Veral ?
Yes, that's right.
Sane date?
Yes.
Now, this other one that we showed O ficer Villal obos, you

know when that one was taken?

—+

That's right.

O » 2 0O » 0 » 0 » O »
>

But you did get it fromthe Google system And how | ong

ago did you get it fromthe CGoogle systenf
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1| A | pulled it within the [ast two weeks.

2| Q Ckay. And what do these pictures, according to Googl e,

3| represent?

4 MR. RYAN. (bj ection; hearsay.

5 THE COURT: | will allow her to testify as to what
6 | Google Maps or Google Earth indicates what it depicts, but I

7| don't think she can testify as to anything nore than that. All
8| right?

9| BY MR DEMK:

10| Q According to Google Maps, what do these pictures

11 | represent?

12 | A The Del Ri o border crossing.

13| Q And | want to ask you about Defendant's -- or Exhibit 220.
14 (Exhibit 220 for identification.)

15| BY MR DEMK:

16 | Q Do you have that?

17 MR RYAN. No.
18 MR. DEM K:  Ckay.
19 THE W TNESS: Ckay.

20 | BY MR DEM K:

21| Q | gave you a copy, right?

22 | A Yes, you did.

23 THE COURT: Javier, do | have Exhibit 2207

24 MR MENNINGER I'mgiving it to you right now.

25| BY MR DEM K:
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1| Q Do you recogni ze Exhibit 2207?
2|1 A Yes, | do.
3| Q What is it?
4| A It's a printout of Google Maps of the Del Ri o border

5| crossing.

6 MR DEM K: Myve to admt 220, Your Honor.
7 MR. RYAN. No objection.
8 THE COURT: Sorry. No objection?
9 MR. RYAN. No objection.
10 THE COURT: All right.
11 (Exhi bit 220 received into evidence.)

12 | BY MR DEM K
13| Q Now, 220 has a different date. |Is this when you printed

14 | out the Google Maps inmge of the Del Ri o crossing?

15| A Yes, it is.

16 | Q And what is that date?

17| A March 5th, 2017.

18| Q Three days ago?

19| A Yes.

20| Q kay. And this has distances, right?

21| A Yes, that's correct.

22 | Q Can you tell the jury what those -- how you got that

23 | distance and what those two markers are?
24 | A | -- 1 dropped a pin with ny nouse on the toll bridge, the

25| image of the toll bridge, and then I dropped a second pin at
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the m dway point of the bridge where the border -- the border
i S.

Q And so this is that bridge that Agent -- or
O ficer Villalobos tal ked about, right?
A Yes.
Q And this is the port of entry or the toll bridge we are
calling it, right?
A Yes.
Q And so Googl e Maps gave you this distance, correct?
A That's correct.
MR DEMK: Al right. No further questions,
Your Honor.
CROSS- EXAM NATI ON

BY MR AVEI S:
Q A coupl e of quick questions, if | my.

Showi ng you Exhibit 220 agai n?

So do you have 220 in front of you on the screen?
A Yes.
Q So when you say you dropped a pin, you're referring to a

pl ace fromwhich or to which you want to make a neasurenent,

right?

A Yes.

Q So ny pen is pointed to one of the pins sort of in the
| ower |eft-hand corner of the photo. It's an orange pin; is
that right?
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A Yes.

Q Did you intend by that to show the border between Mexico
and the United States?

A | dropped it along the Iine that's m dway through what
appear to be through the river.

Q Sure. And would you agree with me that the line that's
shown i n the photograph that |I'mdescribing with ny pen, as |I'm
tracing it, is kind of |ike right dead center through the

Rio Grande River or about so?

A Yeah, nore or |ess.

Q Right. And would you agree with nme that that line is
intended to show the border between the United States and

Mexi co at this particular location, that is, the Ro Gande
Ri ver being the border between those two countries?

A Yes.

Q So that's that pin.

And then nmoving back fromthe pin along the road there,
which is marked in blue, so we have the first of these mle --
first of these waypoints, and it says -- it's got a little car
insignia, and it says .6 mles 1 mnute. Can you tell us, when
you were putting this together, what you were intending to show
by that?

A It just pops up when you print directions. There's
di fferent ways of novenent, driving or wal ki ng, and those

popped up when | printed it.
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1| Q So woul d you agree with nme that that waypoint there that
2| says 1 mnute .6 mles is intended to show the di stance between
3 | that waypoint and the pin that's at the U S./Mexico border,

4 | that's the driving distance in tine?

51 A Yeah, fromthe pin at the top, by the toll bridge, to the
6 | second pin, that's the driving distance tine.

71 Q Right. So at sone speed that | suppose sonebody coul d

8 | extrapolate -- | guess we got rid of the engineer -- you could
9| figure out how long it would take you fromthat particul ar

10 | waypoint to that pin to drive along that bridge to the

11 | U S./Mexico border, right?

12 | A From-- yeah, it's the time it would drive --

13 Drive tine?

Q
14 | A Fromthe two pin points.
Q

15 kay. Geat.
16 So if you nove also along the blue road -- bl ue road,
17 | excuse ne, there is no waypoint. It says "11 mn," and it

18 | looks like it's got a pedestrian figure there, right? And

19 | what's the distance between that waypoi nt and the next

20 | waypoint? Wat is that intended to show?

21 | A There's no purpose -- the two white bubbles are not --

22 | their distance isn't relevant. It's the same distance. It's
23 | just whether you' re wal king or driving.

24 | Q Oh, okay. So then fromeither one of those two waypoints,

25 | but we don't know exactly, the point being is that fromthat
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sanme place, whether you're driving or walking to the
U S./Mexico border, if you drive it, it will take you a m nute,

and if you walk it, it will take you 11 mnutes; is that

accur ate?

A It's the sanme distance for both nunbers.

Q Ri ght.

A If you wal k that distance, it's saying 11 mnutes. |If you

drive it, it's saying 1.

Q That's why it says .6 mles?

A On both spots, yeah

Q So ny final area of inquiry is that as to these two

bubbl es, even though they're at different places on this map,
which is Defense 220, they are really intending to be the sane
place; is that right?

A The point on the route that the bubbles are aren't what |
was neasuring. Those just pop up on the map when you print it

because it's telling you the tine.

Q So where you're neasuring fromthis bubble to what?
A To the -- to the toll bridge. | think it says "Texas 239
Spur . "

Q kay. From-- fromthat bubble to where al ong the bl ue
route?

A To the -- to the toll bridge building.

Q Whi ch woul d be in the upper right corner?

A Yes, yes.
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THE COURT: The jury can't see that portion.
MR. AVEIS: Right, right.
Q So it's off the photo?
THE COURT: You want the jury to see that photo?
THE WTNESS: No, it's on the photo.
THE REPORTER. One at a tine.
BY MR DEM K

Q Sorry, | m sspoke. Yes.

So just to be clear, this driver walk time from Texas 239

Spur, which is this building where ny pen is showing in the
upper right-hand corner, down to the border is either a1l

mnute drive or 11 minute wal k; is that accurate?

A Yes.

MR. DEM K: Ckay. | have no further questions.
Thanks.

THE COURT: Al right. Anything else fromthe
def ense?

MR. DEM K:  No, Your Honor.
MR. MENNI NGER:  No, Your Honor.
THE COURT: Al right. Thank you.
Any ot her defense w tnesses?
MR. MENNI NGER:  No, Your Honor.
THE COURT: The defense rests?
MR. MENNI NGER  The defense rests, Your Honor.

THE COURT: Al right. Let nme ask the Governnent,
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does the Governnent have any further w tnesses?

MR AVEIS: Yes, Oficer Villalobos for rebuttal,
pl ease.

THE COURT: Al right. Let nme ask you to call him
up.

(Pause in proceedings.)

THE COURT: Let nme remnd M. Villal obos, you were
previously placed under oath in this matter. That oath is
still applicable at this point in time. Do you understand
t hat ?

THE W TNESS: Yes, sir

THE COURT: Ckay. Have a seat.

MR. AVEIS: May | proceed?

THE COURT:  Yes.

MR. AVEI S: Thank you.

ROBERTO VI LLALOBOS, JR., GOVERNMENT REBUTTAL W TNESS, WAS

PREVI QUSLY SWORN

DI RECT EXAM NATI ON
BY MR AVEI S:
Q " mgoing to show you, Oficer Villalobos, a photograph
that's been received into evidence and identified on the record
as Defense 218. Please take a mnute to |look at this picture.
And I'lIl remnd you that this is one of the three pictures that
were shown to you when you testified a few m nutes ago. Take a

mnute to | ook at that.
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kay. So obviously, this is a bird s eye view, right?
A Yes, sir.
Q And | would like to draw your attention to this line in
t he upper right-hand corner. And I'I|l represent to you that
there's been previous evidence in this case --
MR. DEM K: (bjection, Your Honor. That is not a
guestion. Counsel is testifying.
MR. AVEIS: Just trying to lay a quick foundation.
THE COURT: He was trying to |lay a foundation
because he wasn't present when the last officer wtness
testified.
MR. DEM K:  Your Honor, the foundation has been
laid. | don't think this witness's purpose is to lay a
f oundat i on.
THE COURT: | don't know because you objected before

he conpleted his question. So let nme hear the full question.

BY MR AVEI S:
Q So |l will just represent to you that previous evidence
shows this is the U S./Mxico border. [Is that consistent,

| ooki ng at this photograph, with your belief and | ooking at the
picture as well?

MR. DEM K: (bj ection, Your Honor; compound and sane
obj ecti on.

THE COURT: Let nme ask the question. Do you

under st and t he question?
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1 THE W TNESS: Yes, sir.
2 THE COURT: (Okay. Overrul ed.
3| BY MR AVHEl S
4| Q Go ahead.
5| A It actually looks a lot further.
6| Q It looks a ot further as the crow flies or as you drive
7 | along or wal k along the bridge?
8| A As the crow s flying.
9| Q kay. |Is that because this is an i mage taken from sone
10 | distance away fromthe earth?
11 MR. DEM K: (bj ection, Your Honor; that's | eading.
12 THE COURT: | will sustain the objection. Actually,

13| it mght be better to show him-- start with 219 then go to

14 | 218.

15 MR AVEIS: There is a reason for this.

16 | Q Let ne ask you, does | ooking at this photograph, is this
17 | famliar to you? Do you recognize what's shown in 218? Do you

18 | recognize what's in this picture?

19| A Yes.

20| Q What is it?

21| A It's a PCE.

221 Q It's what?

23 | A Port of entry.

24 | Q Port of entry fromwhere to where?
25| A FromDel Rio on the U S. side.
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Q And how do you recognize it? Have you been here before?
A | have been here before, yes, sir.
Q Was that part of your testinmony earlier as a deportation
officer?
A Yes, sir.
Q If you ook in the mddle of this picture, do you see sone

what appear to be concrete pads that flank the road?

A Yes, sir.

Q What are those, if you know?

A W use it as parking where we unload the det ai nees.

Q kay. |Is that the place where, if you can recall, the bus
was parked out of which the defendant in this case was renoved
fromthe bus --

A Yes.

Q -- and sent across the border?

MR. AVEIS: No further questions.

THE COURT: For the defense?

MR. DEM K:  Not hi ng, Your Honor.

THE COURT: Al right. The witness is excused.
Al right. Any further witnesses fromthe Governnent?

MR. AVEIS: No, thank you.

THE COURT: Both sides rest at this tine?

MR. AVEIS: Yes, Your Honor.

MR DEM K: Yes, Your Honor.
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THE COURT: All right. Ladies and gentl enen, what |
need to do is | need to finalize the set of jury instructions
with the attorneys. However, that is going to take sone tine,
and also | have a neeting that I have to go to, so |I'm not
going to be able to do that today. W wll do that, however,
before tonmorrow, and so we will start again tonorrow. | have
nmy norning calendar, so we will start tonmorrow at 10: 30, and
t he case should be given to you tonorrow, which is Thursday,
which is a day earlier than | said it was going to be given to
you. | don't think you will conplain about that; hopefully you
won't.

Even though you have heard about all of the evidence,
don't tal k about the case with anyone else. Don't do any
i nvestigation about the matters in this case. Have a very
pl easant rest of today, and since you have actually finished
t he norning session, you don't have to go back to your place of
work today. You can actually take the rest of today off.

Have a very pleasant evening, and I will see you all back
here tonorrow at 10:30. And please leave all your materials in
the jury room because | will have another matter -- other

matters here tonorrow norning. GCkay. Have a very pl easant

day.
(Qut of the presence of the jury.)
THE COURT: Let ne indicate to counsel, why don't
you guys come back here at 3:30, and | hopefully will have the

UNI TEC STATES DI STRI CT COURT
ER 846




Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 121 of 134 Page ID #:1458

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

327

draft of the jury instructions at that point in time. And then
we can argue about themso that you will have a finalized set
before you | eave today. Ckay?
MR. RYAN. Thank you.
THE COURT: Have a very pleasant afternoon, and we
will see you back here at 3:30.
(Recess taken from11:35 a.m to 3:28 p.m)
(Qut of the presence of the jury.)
THE COURTROOM DEPUTY: Pl ease remain seated and cone
to order. This United States District Court is again in
sessi on.
THE COURT: Al right. Let nme ask counsel, you read
the proposed final set of jury instructions?
MR. RYAN. Yes, Your Honor.
MR. MENNI NGER:  Yes, Your Honor.
THE COURT: COkay. Wat | propose to do is go page
by page and see if you guys have any objections. Qoviously if
| didn't include the instructions that you wanted either, one,
| found they were inappropriate; or two, you withdrewit.
So starting on page 1, any problens with that?
MR. RYAN. No, Your Honor.
MR. MENNI NGER:  Your Honor, the only alteration we
woul d have is the OMlley jury instruction, but | assume by
what you just said, you found it inappropriate, the O Mll ey

jury instruction.
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THE COURT: | will tell you the problemw th what I
have with what you termthe O Malley instruction, basically,
that's on page 4 of the defendant's proposed jury instructions.
That instruction, your proposed 4, is nore or less the
Ninth Circuit instruction except for the |ast sentence.

MR. MENNI NGER: That's right, Your Honor.

THE COURT: The | ast sentence says "If you view the
evidence in the case as reasonably permtting either of two
concl usi ons, one of innocence, the other of guilt, you nust
adopt the conclusion of innocence.” The problemI| have --
well, first of all, there are Ninth Grcuit cases that say it
is not an error for the Court to give that type of instruction.
| refer to the United States versus G ayson, 597 F.2d 1225,
1230, and that's a 1979 case. And there's a simlar decision
in United States versus Fl eishman, 648 F.2d 1329 at 1342. |It's
a 1982 deci sion.

There's al so cases fromother circuits nore or |ess
finding that the instruction is, in fact, msleading because it
references, to quote, reasonably permtting and that interjects
a preponderance of the evidence standard which is bel ow t he
proof of beyond a reasonabl e doubt. Then there are those cases
such as United States versus Dowin, D-o-wl-i-n, 408 F.3d 647
at 666, and that's a Tenth Grcuit 2005 case. United States
versus Khan, 821 F.2d 90 at page 93, that's a Second Crcuit

1987 case, and United States versus Jacobs, 44 F.3d 1219 at
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1226, and that's a Third Crcuit 1995 case.

There's also a ot of circuit decisions saying even if it
weren't for that particular problem there are other
probl ematic aspects of that type of instruction, and | refer to
such cases as United States versus CGuerrero, Gu-e-r-r-e-r-o,
114 F. 3d 332 at pages 344 and 345. That's a Third Grcuit 1997
case.

And there are also lots of cases that basically say you
don't screw around too nuch with a reasonabl e doubt instruction
because nore often than not you will get it wong. So that's
the reason | stick with the Ninth Grcuit instruction because
at least | knowif | get reversed, | will go down along with
other -- lots of other district court judges in that situation,
so | won't have nyself to blane. So for that reason |'m not
going to give what the defense is referring to as the O Mall ey
instruction.

Anyt hi ng el se on page 1?

MR. MENNI NGER  Not from defense, Your Honor.

MR. RYAN. No, Your Honor.

THE COURT: Al right. Page 2?

MR. RYAN. Nothing fromthe Governnent on page 2.
MR, MENNI NGER:  No, Your Honor.

THE COURT: Al right. Page 3?

MR. RYAN. The only thing on page 3, Your Honor, is

t he second paragraph, the second sentence says "The def endant

UNI TEC STATES DI STRI CT COURT
ER 849




Case 2:15-cr-00245-GW Document 145 Filed 04/24/17 Page 124 of 134 Page ID #:1461

330
1| is not on trial for any conduct or offense...”
2 THE COURT: Ch, that's true.
3 MR. RYAN. "Any other."
4 THE COURT: "Any conduct” shoul d be "any ot her
5| conduct or offense.” Al right.
6 Anyt hi ng el se on page 3?
7 MR. MENNI NGER:  Well, Your Honor, yes. W would --
8| we believe that at |east a portion of what we submtted as
9 | defense instruction nunber 3 is particularly appropriate in
10| light of the testinony that we just heard before we broke. W
11 | went for |unch.
12 That is that to find he was deported, the Governnent nust

13 | prove beyond a reasonabl e doubt that he was physically renoved
14 | fromthe United States. To have been physically renoved, he
15 | nmust have crossed the border and left the country. That is

16 | supported by two Ninth Circuit cases, Your Honor, nmake it very
17 | clear that, in fact, is sonething that the Governnent has to
18 | prove, and it is a simlar jury instruction that has been given
19 | in these kind of cases where there is a question as to the

20 | reliability of the Governnment's evidence that they actually

21 | crossed the border.

22 MR RYAN. Well, we're unclear as to what the

23 | question would be as to the unreliability of the Governnent's
24 | evidence. W have the warrant of renoval. W have the

25 | Governnent's witness, Oficer Villal obos, who testified that he
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1| witnessed this deportation. He signed the docunent. It's the
2 | defendant's fingerprint on the warrant of renoval. It's his
3| picture, nane and A-nunber. This instruction is sinply not
4 | necessary in this case.

5 THE COURT: Let ne ask, what's the evidence that you
6 | have that he was not deported?

7 MR. MENNINGER He didn't -- sorry. The

8 | Government's witness didn't recognize -- didn't recogni ze at

9| all, and | think --

10 THE COURT: Let nme put it this way: |If he did

11 | recognize him | would have been shocked.

12 MR. MENNINGER Right. He not only didn't recognize

13 | the defendant, he didn't recogni ze the scene.

14 THE COURT: Recogni ze what ?
15 MR. MENNI NGER: The scene, the picture.
16 THE COURT: Because you have an aerial picture,

17 | unless you are flying over in an airplane, you aren't going to
18 | recogni ze.

19 MR. MENNI NGER: There was an aerial picture and one
20 | that was not an aerial picture, Your Honor.

21 THE COURT: The problem the one that was not an

22 | aerial picture, again, you don't have any evidence that, in

23 | fact, is what it |looked |like at that point in tine because the
24 | ones that you do have are the aerial ones which were shown to

25 | have been taken about, approximtely, was it 2011? The ot her
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one there is no indication as to when it was taken. And al so,
the one -- the aerial ones differ fromthe one that is shown
that's sort of toward the ground, but is not actually on the
ground, but is above the ground. As | pointed out to you
earlier, those photos are different.

MR. MENNI NGER Wl |, Your Honor --

THE COURT: They are obviously different.

MR. MENNI NGER: They are in evidence.

THE COURT: Yes, they are before the jury, but |
don't quite understand what it is that you are arguing.

MR. MENNI NGER:  Your Honor, it goes to the
credibility of this witness, which, as the Court has noted in
the jury instructions, is for the jury to decide. | submt
that he told ne on cross he didn't recogni ze the scene, then
when the prosecution got up on redirect, all of a sudden he did
recogni ze the scene. That's what he said, and his credibility
is absolutely at issue if the jury --

THE COURT: Let nme put it this way.

MR. MENNINGER -- if the jury doesn't believe him

THE COURT: The mmjor problemis the Governnent
hadn't maintained the objection. If they had naintained their
objection, | wouldn't have |let the photos in. Because the
Government wai ved their objections, | let it in. 1 let it in
The problem again, is that you haven't shown -- | nean, |

don't quite understand what your claimis.
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1 MR. MENNI NGER:  Your Honor, we don't have to prove
2 | anything. W only have to show there is a reasonabl e doubt as
3| tothat witness's credibility, and | submt that there is --
4 THE COURT: You can nake the argunent. You can make
5| the argunent that he was not, in fact, deported. You can make
6 | the argunent.
7 MR. MENNI NGER: Right, Your Honor, and | think the
8| jury deserves to know what, in fact, that means. That neans he
9| has to actually have crossed the border. That's all we are
10 | asking for. Your Honor, | can give you jury instructions from
11 | another case. And that's all we wanted to say.
12 MR. RYAN.  Your Honor, these types of instructions
13| are only given if they are actually supported by evidence in
14 | the case. There is no evidence in the case to support this
15| instruction. The credibility of the witness is sufficiently
16 | covered by other instructions that the Court is going to give.
17 THE COURT: Wit a second. | don't understand what
18 | you just said.
19 MR. RYAN. This -- the Court only gives these type
20 | of jury instructions if they' re supported by evidence in this
21 | case.
22 THE COURT: He is saying he is attacking the
23 | credibility of the witness who you produced to testify that, in
24 | fact, he was deported.

25 MR. RYAN. R ght. W did produce our w tness who
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1| proves that the defendant was deported fromthe United States.
2 THE COURT: (Okay. And so he's attacking that

3| credibility.

4 MR. DEM K:  Your Honor --

5 THE COURT: Let nme just ask -- what | don't

6 | understand, what is the evidence that he was not deported?

7| Again --

8 MR. DEM K:  Your Honor, the Governnent has to prove
9 | that he was physically deport ed.

10 THE COURT: Yes.

11 MR. DEM K: The only evidence that they have of that
12 | is the testinony of a deportation officer who testified that he
13 | saw him --

14 THE COURT: Ckay.

15 MR. DEMK: -- seven years ago cross the bridge,

16 | which is half a mle long, and he renenbers our client crossing
17 | that line out of 40 to 80 people that he deported that day.

18 | This coincidentally is the sanme officer who, when shown

19 | photographs, aerial or not, was not able to recogni ze the very
20 | port of entry that he clains he renenbers seven years ago with
21 | 40 to 80 people, seeing our client physically cross the border.
22 THE COURT: | will actually allow the instruction,
23 | because |, frankly, do agree. The CGovernment -- again, your
24 | presentation of this case left a lot to be desired. And again,

25 | you shoul d have chal |l enged the phot ographs nore because, in
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fact, they are different dates. There's no indication that the
one that's closest to the ground when that was taken, m ght
have been recent. The buildings are entirely different. They
are in different |locations. And so, therefore, it's not
surprising that he didn't recognize it.

And so, therefore, and also their use of their person to
establish this, there's no indication, necessarily, that the
Googl e Maps are even accurate. So had you, in fact, attenpted
to argue that the photographs should not have been offered into
evi dence, | probably woul d have sustai ned the objection, but
you didn't, and they're in, so |l will allow the instruction.

MR. MENNINGER: Al right. Your Honor, we would
just submit, | would agree that the | ast sentence of defense
proposed instruction nunber 3 is not necessary in light of the
Court's earlier ruling.

THE COURT: What is the |ast sentence of --

MR. MENNI NGER: Not sufficient to prove that he l|eft
the country voluntarily. That was in reference to the
earlier --

THE COURT: | don't understand what you're referring
to now.

MR. MENNINGER: It is not sufficient for the
Governnment to prove that M. Aceves left the country
voluntarily, we submt that's --

THE COURT: That's wong. That's a matter of |aw.
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1 MR MENNINGER At any rate, Your Honor, we are

2 | withdrawi ng that sentence.

3 THE COURT: Well, I'mglad because it's wong as a

4| matter of |aw

5 MR. RYAN. The one right before it, | believe,

6 | Your Honor, should be taken out as well. It is not sufficient

7| for the Governnent to nerely prove that he was ordered to

8 | | eave.

9 THE COURT: Well, let nme have the defense response
10 | to the second to the [ast sentence. You want that one in or
11 | not?

12 MR. MENNI NGER:  Yes, Your Honor.

13 THE COURT: Let ne do this. Let nme take a | ook at
14 | the cases again and see if that's what exactly they say. Al
15| right?

16 Anyt hi ng el se?

17 MR. MENNI NGER: | have extra copies of relevant

18 | cases, if that would be hel pful.

19 THE COURT: | presune you cited nme to the cases that
20 | are on point on page 3.

21 MR. MENNI NGER  Bahena- Cardenas, Your Honor. The
22 | second case is relating to the second cite that we have now
23 | withdrawn. So that's not relevant at this point, the Otiz
24 | Lopez case. Bahena-Cardenas is the |ead case. That al so

25| relies on a forner case Ronp Rono.
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1 THE COURT: | presune it's cited in that case.
2 MR. MENNI NGER:  Absol utely.
3 THE COURT: (Okay. Anything el se?
4 MR. RYAN. No, Your Honor.
5 MR. MENNINGER Not fromthe defense, Your Honor.
6 THE COURT: (Ckay. Anything else on page 3?
7 MR. RYAN. No, Your Honor.
8 THE COURT: Al right. Page 4?
9 MR. RYAN. Nothing fromthe Governnent on page 4.
10 MR, MENNI NGER:  No, Your Honor.
11 THE COURT: Page 57
12 MR. RYAN. Nothing fromthe Governnent.
13 MR, MENNI NGER:  No, Your Honor.
14 THE COURT: Anything el se?
15 MR. MENNI NGER:  Your Honor, | would just like to

16 | note for the record, since we did have a rebuttal w tness, |

17 | would just like, for the record, to renew the Rule 29 notion as
18 | to all of the elenents of the offense.

19 THE COURT: Your rebuttal witness is pretty much

20 | worthl ess.

21 MR. MENNINGER It's not ny rebuttal w tness,

22 | Your Honor.

23 THE COURT: Oh, you're tal king about their rebuttal
24 | witness.

25 MR. MENNI NGER: Ri ght, because you have to maeke the
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Rul e 29 notion at the close of evidence, Your Honor, and since
there was sone additional evidence, |'mjust, for the record --

THE COURT: He identified the center portion of the
bri dge as being the part where he stopped and | et the people
that he's releasing out. | nmean, so why would that cause you
to have any other basis -- nore of a basis for the notion since
| denied the first one?

MR. MENNI NGER:  Your Honor, |'mjust making sure |
cover all of ny bases for purposes of appeal, and |I'mreserving
the i ssue for appeal, Your Honor

THE COURT: Okay. G eat.

Anyt hi ng el se?

MR. RYAN. Your Honor, can | just inquire, are you
going to be instructing the jury prior to closing?

THE COURT: Yes, and they all get witten copies of
the instructions.

Neither side is objecting to the verdict fornf

MR MENNINGER It's a joint form W already
agreed to it.

THE COURT: So anything el se?

MR. RYAN. No, Your Honor.

MR, MENNI NGER:  No, Your Honor.

THE COURT: So cone in -- the jury is coming in at
10: 30. Let ne have you cone in at 10:00. The defense gave ne

sonething el se that they filed in camera.
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MR. MENNINGER | forgot to nention this norning,
you had asked us to disclose it to the Governnment, and | gave a
copy to themthis norning before we start ed.

THE COURT: So | should ignore this ex parte
application then?

MR MENNI NGER  Va4it, which one is that?

THE COURT: For sone reason | have -- sonebody gave
me this today.

THE COURTROOM DEPUTY: That's the application that
was fil ed.

THE COURT: Filed. | presune this is nooted out by
what happened.

MR. MENNINGER: Are you referring to the trial
menor andunf?

THE COURTROOM DEPUTY:  Uh- huh.

THE COURT: If it's an ex parte application to file
in camera.

MR. MENNI NGER  Sure, Your Honor, that's noboted out
at this point. It's just to declare trial rulings.

THE COURT: So we can ignore this. Thank you.

Al right. | will see you guys tonorrow at 10:00. Have a

ni ce evening.

MR. MENNI NGER:  Thank you, Your Honor.

MR. RYAN:  You too.

(Proceedi ngs concluded at 3:44 p.m)
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1 LOS ANGELES, CALI FORNI A; THURSDAY, MARCH 9, 2017
2 10: 04 A W
3 --000- -
4 (Qut of the presence of the jury.)
5 THE COURTROOM DEPUTY: Pl ease renmain seated and cone
6| to order. This United States District Court is again in
7 | session.
8 THE COURT: Al right. Let nme give to counsel the
9 | anended jury instructions. | added the instruction on pages 3,

10| 4 as to the requirenent of establishing that the defendant

11 | physically left the United States, and also in the paragraph

12 | after that, indicated how that can be proved, both of which are
13| fromthe United States versus Bahena- Cardenas case,

14 | 411 F.3d 1067 at 1074, -75. And also let nme give to counsel

15| the portion fromthat case that that |anguage is from

16 MR, MENNI NGER  Just one nonent, Your Honor.
17 Your Honor, for the record, we would object to the anended
18 | language that's included here. It could convey to the jury

19 | that if there is an authentic governnment or business record,
20 | that they nust find that he, in fact, crossed the border when
21| in fact, it is the province of the jury to evaluate the

22 | reliability of all of the records.

23 THE COURT: \Where is the word "nust" inplied?

24 MR. MENNI NGER:  Wel |, Your Honor, | think it says

25 | "can be established by eyew tness testinony or authentic
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1| governnent or business records.”

2 THE COURT: Al right. That's a true statenent of

3| the law, it can be.

4 MR. MENNI NGER  Sure, Your Honor, but | think --

5 THE COURT: Not that it nust be. It can be.

6 MR. MENNI NGER:  Your Honor, perhaps the issue |I'm

7| referring to could be cured if it said "can but need not be."

8 THE COURT: "Can" includes the "not be." That's the

9| difference between "can"” and "nust."

10 MR. MENNI NGER:  Sure, Your Honor. | just think it

11| is -- to single out specific fornms of evidence suggests to the

12 | jury that if they should find that evidence, they should find
13 | this elenent proven, or if they see a formthat neets -- that
14 | matches the description, that they need to find that el enent as
15 | proven.

16 THE COURT: Well, let me put it this way: The

17 | language is fromthe Ninth Crcuit case that you cited to ne

18 | before, the proposition that the Governnent has to prove

19 | physical --
20 MR. MENNI NGER  Sure.
21 THE COURT: -- departure by a preponderance of the

22 | evidence.
23 MR. MENNI NGER: And the Governnent can prove that
24 | any way they want, Your Honor, but the jury does not need to

25 | accept the Government's proof.
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1 THE COURT: That's true. That's always true. |

2 | presune you are going to be arguing that, so | don't understand
3 | what the problemis here.

4 MR. MENNI NGER:  Well, Your Honor, | just think that
5| singling out certain pieces of evidence that the Court has

6 | found neet that standard or the Ninth Grcuit has found in

7| certain cases neet that standard conveys the nessage that they

8 | would neet that standard in every case.

9 THE COURT: No, it doesn't. It just sinply says "it
10| can.” If it is established, it can doesn't nean they have to.
11 | In other words, there is always proof beyond a reasonabl e

12 | doubt. That's always the standard.

13 MR, MENNI NGER: Just one nonent, Your Honor.

14 THE COURT:  Sure.

15 MR MENNINGER If | can review

16 MR. DEM K: Judge, | guess -- Steven Dem k for the

17 | record.

18 I"ma little confused because the |language | read in

19 | there, the issue was whether the warrant of deportation was
20 | admi ssible, and the Court held it was adm ssible as a

21 | noncustodial record.

22 THE COURT: Yes.

23 MR DEMK: W don't dispute that. | think the
24 | nature of our objectionis we think it would be inproper to

25 | instruct the jury that sinply because a warrant of deportation
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exists, that is sufficient proof that M. Aceves was physically
renoved across the border. | don't believe that's the correct
statenent of the |law, Your Honor, and that's the portion that
we woul d object to, for the record.

THE COURT: (Ckay. But the Court has also instructed
the jury that it's always the Governnent's burden to prove
beyond a reasonabl e doubt. So even though it can be, it only
can be if the jury finds that the Governnment has proved the
i ssue beyond a reasonabl e doubt.

MR DEM K. O a physical renoval across the border,
yes. Now, if the Governnent --

THE COURT: It is also -- also, it is equally true
that the Governnent has to prove that beyond a reasonabl e
doubt, vyes.

MR. DEM K: Absolutely they do. The way the
instruction is phrased, it allows the jury, by the Court's
instruction, to find the el enent of a physical renoval beyond a
reasonabl e doubt sinply because a warrant of deportation has
been introduced into the record. That is not a correct
statenent of the |law, Your Honor. The way that --

THE COURT: But it is true that it can be
established, it can be established by that docunent itself.

MR DEM K: What is established, Your Honor, is that
a warrant of deportation was executed, yes. Does that

establish that the defendant was physically renoved across the
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1| border? No, it does not, Your Honor.

2 THE COURT: Miuch in the sanme way the birth
3| certificate has been offered.

4 MR. DEM K: Right.

5 THE COURT: And it can be used to establish

6 | alienage.

7 MR. DEM K: Right, precisely.
8 THE COURT: So we have --
9 MR. DEM K: What you are instructing the jury is

10 | because a birth certificate exists, that neans that the person
11 | was born in this particular location. The Governnent can argue
12 | it, Your Honor, but for the Court to instruct the jury that the
13 | existence of a warrant of deportation neans that he was

14 | physically renpved is directing a verdict, Your Honor.

15 THE COURT: No, it's not.

16 MR DEMK: | respectfully disagree.

17 THE COURT: Let nme put it this way. |If there is --
18 Let ne hear fromthe CGovernnent.

19 MR. RYAN.  Your Honor, we accept the instruction the

20 | way it is.

21 THE COURT: | wunderstand that.

22 MR. RYAN. The instruction sinply says these are the
23 | types of docunments that the jury can consider, and they can

24 | find, based on these docunents or not, a physical renoval.

25 | They need not. They don't have to if they do not find the
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Governnment has proved it beyond a reasonabl e doubt.

MR. DEM K:  Your Honor, what the instruction says is
proof of such departure, which, again, let's all be clear, we
are tal king about a physical renoval, can be established either
by -- we have no objection --

THE COURT: In other words, you're saying
shouldn't put in credible eyewitness testinony in either. Let
me ask, howis a jury supposed to know how t he proof of
departure can be established?

MR. DEM K: That's not what |'m sayi ng, Your Honor.
W don't object to the first. There is no -- you can instruct
the jury that proof of such departure can be established by
credi bl e eyew t ness testinony.

THE COURT: Let nme put it this way. Wy? Doesn't
that demand that they find in favor of the Governnent if there

is -- you're saying that the word "can,” it nmeans "nust" in
this context. | don't see that. They don't have to accept
credi bl e eyewitness testinony. They can reject credible
eyewi tness testinmony if there is sonething else that was
present that would cause themto find that the Governnent has
not proved its case beyond a reasonabl e doubt.

MR DEMK: Correct. Wat the instruction -- and
there is that here, Your Honor, let's be very clear. There is

reason to question the credibility of the deportation

enforcenent officer. That's a defense argunent. But what the
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instruction does is it says, "Ckay, Jury, that's fine, maybe he
has problens with his nenory, but you can still find that he
was physically renoved because a warrant of deportation
exists.” A warrant of deportation does not evidence physical
renoval across the border, Your Honor. It sinply does not.
It's not a recording.

THE COURT: It's a recordation of the physica
departure.

MR DEMK: Well, Your Honor, it's a recordation of
the adm nistrative process. As the evidence has cone in
Your Honor --

THE COURT: No, | don't think you' re reading the
Bahena- Car denas i ssue correctly.

MR. DEM K:  Your Honor, the issue in
Bahena- Car denas, the excerpts the Court gave is whether the
warrant of departure is adm ssible as a non-testinony record.

THE COURT: That neans it can be utilized to
establ i sh departure.

MR. DEM K: They can argue that, Your Honor. They
can argue whatever they want, but the Court is instructing them
that is sufficient.

THE COURT: No, | haven't instructed themthat is

sufficient. | have only indicated that it can be established
by such things. It doesn't necessarily nean it nust be
establ i shed by, et cetera. It just can be established by.
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1 MR. DEMK: Very well, Your Honor, | suppose, then,
2 | the argunent cones to wording, but our objection, for the

3| record, is that this instruction directs the jury that they may
4 | find a physical departure or physical renoval across the border
5| sinply by the warrant of departure forml-205 in the phrasing

6| of the word or --

7 THE COURT: Let ne just ask you, if the Governnent

8| puts in, of the authenticated record, the formIl-205 warrant of
9| renoval, why can't the jury find a departure based on that

10 | al one?

11 MR DEMK Howis it that a jury can find

12 | reasonabl e doubt as to the actual departure?

13 THE COURT: Based -- no. Wy can't the jury find

14| it? |1 nmean, the jury nustn't find it, but the jury can find

15| it. That's what | don't understand. |If the jury can find it,
16 | it is a nmeans of proof.

17 MR DEM K: Your Honor, the reason is is that as the
18 | testinony has reflected in this case, Oficer Villalobos filled
19 | out that paperwork after the action had been conpleted on his
20 | way back to the hotel. Simlarly, Your Honor, he could not
21 | recogni ze phot ographs of the port of entry. That's an
22 | argunent -- I'mnot saying it's a point of law, it's an
23 | argunent that we can nmake. So there is reason to question his
24 | credibility as to his actual --

25 THE COURT: Let nme ask you, a doctor who signs off
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on a birth certificate --
MR. DEM K:  Yes.
THE COURT: -- nmay not renenber the birth --
MR. DEM K: Absol utely.
THE COURT: -- but has signed off onit, but a birth

certificate can be utilized to establish certain things about
the birth.

MR DEMK: Sure. It's an argunent, Your Honor, but
you are instructing the jury that is evidence of the physical
renoval. That's what we are objecting to. Do you understand?

Let ne use your anal ogy, Your Honor. A doctor attends a
honme birth, for exanple, and he fills out the paperwork the
next day. The Governnent can argue that you |look at that birth
certificate and it shows that the baby was born the day before.
They can argue that. But for the Court to instruct the jury
that the existence of that birth certificate de facto neans
that the baby was born the day before, | believe is instructing
the jury to make a conclusion that they're free to argue, but
the Court should not be instructing them on.

THE COURT: \What's the Governnent's response?

MR. RYAN: Your Honor, this instruction is not
saying that de facto based on this docunent they have to find
that the defendant was deported. It sinply says they can
consi der these types of docunments going to that elenent. CQur

case is extrenely simlar to the Bahena-Cardenas case. They
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1| had the warrant of renoval --
2 THE COURT: | will tell you what I'll do. [I'll put
3| "In deciding whether the Governnent has established proof of
4 | departure” -- "proof of defendant's departure, the jury can
5| consider either, one, the credible eyew tness testinony, et
6 | cetera, et cetera; or two, authenticated governnment business
7| records,"” because clearly there is no dispute as to that.
8 MR. DEM K: There's no dispute they can consi der
9| that.
10 THE COURT: Ckay. That's the way it will be, then.
11 MR DEMK: Ckay. | had an alternative phrasing,
12 | Your Honor, but that's fine.
13 THE COURT: Al right. Anything else fromeither
14 | side?
15 MR. RYAN: No, Your Honor.
16 MR. MENNI NGER  Not fromus, Your Honor.
17 THE COURT: W still have 13 minutes before the jury
18 | is going to cone back in. Wat else can we argue about?
19 MR DEM K: For the record, Your Honor, could at
20 | least our objection to the instruction be preserved for the
21 | record? I'mnot trying to re-argue.
22 THE COURT: No, no. Obviously you have nmade the
23 | objection. You're not agreeing to ny |anguage.
24 MR DEMK: Right.
25 THE COURT: So you have preserved it on the record.
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| recognize that. That's not a problem

MR DEMK: That's all | wanted, Your Honor.

THE COURT: Ckay. Wat el se? Anything?

How | ong are your opening statenments going to be?

How | ong are your closing argunents going to be?

| have already heard the others. | just didn't renenber
them How | ong?

MR. MENNI NGER:  Your Honor, the defense, probably
about 15 m nutes, 15, maybe 20, nmax.

THE COURT: Really? Ckay.

MR. RYAN. About the sane, Your Honor

THE COURT: Ckay. In that case, then, I wll have
nmy clerk order a bailiff for -- let's say 11:30. And | guess
we will also be providing the jury with |unch.

(Recess taken from10:19 a.m to 10:37 a.m)
(Qut of the presence of the jury.)

THE COURTROOM DEPUTY: Pl ease renmain seated and cone
to order. This United States District Court is again in
sessi on.

THE COURT: Al right. Let nme ask counsel, can |
get a stip that the court reporter doesn't have to transcribe
the jury instructions as read because the jurors are going to
be given copies of the jury instructions?

MR. RYAN:. Yes, Your Honor.

MR. MENNI NGER: Yes, as long as they are attached to
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the record, that's fine, Your Honor.

THE COURT: Let ne ask Javier, can you give one copy
to counsel and one copy to each of the jurors.

Let ne ask counsel, is there anything else | need to do
before | bring the jury out?

MR. RYAN. No, Your Honor.

MR. MENNI NGER:  No, Your Honor.

THE COURT: All right.

Al right. Let ne ask counsel, you already went over the
exhibits with my clerk, so they are ready to go to the jury
roonf

MR. MENNI NGER  We did, Your Honor.

THE COURT: And also the verdict form | previously
asked yesterday, but let ne ask. The verdict formyou provided
to the Court is a joint verdict form so both sides agree that
that verdict formcan be given to the jury?

MR. RYAN:. Yes, Your Honor.

MR. MENNINGER It's a joint form Your Honor.

THE COURT: Thank you.

Also, is either side going to be using the El no?

MR, MENNI NGER:  Yes, Your Honor.

THE COURT: Is it on?

MR. AVEIS: [It's ready.

MR. MENNINGER |I'mjust going to use the projector,

Your Honor. Should |I turn it on now?
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THE COURT: You might as well turn it on now.

MR AVEIS: It's all ready to go

MR. MENNINGER  The Elnp is on.

MR. RYAN.  Yes.

(Pause in the proceedings.)
(I'n the presence of the jury.)

THE COURTROOM DEPUTY: You nmay be seat ed.

THE COURT: All right. Good norning, |adies and
gent | enen.

(The jury responded, "Good norning.")

THE COURT: At this point intinme |'mgoing to be
reading to you the final set of jury instructions. As | have
i ndi cated, these are going to be the instructions that are
going to be controlling your deliberations. And if you have
any questions about the instructions, please feel free to raise
your hand and ask nme, and | will clarify further if you have
any questions. Al right? And as |I've indicated, you have
each been given a witten copy of these instructions, and you
can take these instructions into the jury roomfor your
del i berati ons.

(Jury instructions read by the Court, not transcribed
herein.)

THE COURT: Ladies and gentlenen, any questions on
t hose instructions?

No.
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At this point intime w will start with the closing
argunments of counsel. And as |I've said throughout the trial,
and I will remnd you again at this point in tine, nothing that

is said by an attorney, except for a stipulation, constitutes
evidence. In other words, the attorneys nay characterize the
evi dence one way or another. They may say, for exanple,
"Wtness A said this. Wtness Asaid that.” Just because an
attorney says it, doesn't necessarily make it so. They may
percei ve the evidence very differently than you do.

For exanple, the attorneys in the case, while they're
asking questions and listening to the answers, are thinking
about a lot of different things: they are thinking about their
next question; they are thinking about the effect of the
answer, how it mght affect the jury; they are thinking about
strategy in this case; they m ght be thinking about | unch.

They are doing a ot of different things, so their perception
of the evidence may be very different than yourself.

Merely because the attorney says the evidence is this or
t hat does not necessarily make it so. However, if you hear a
characterization of the evidence froman attorney and it really
di sagrees with what you renenber the evidence to be, don't
presunme that the attorney is trying to mslead you or is trying
to pull a fast one on you, because again, as | indicated, the
attorneys are doing different things and thinking about

different things during the course of the trial
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Al so, the way the closing argunents are done is the
Government gets a first opportunity to nake a cl osi ng argunent,
then the defense is given the opportunity to nake a cl osing
argunment, and then the Governnent gets a chance to do what |
call a closing closing argunent, or a rebuttal closing
argunent .

The reason why the Governnent is traditionally allowed to
give two closing argunents is, one, the burden of proof always
rests on the Governnment to prove their case beyond a reasonable
doubt. It never |eaves the Governnent. So they are given this
opportunity. And also, as |I've noted to you before, proof
beyond a reasonable doubt is an extrenely high standard of
proof. And so for that reason, the Governnment gets two bites
at the apple.

Finally, during the course of closing argunents, the
attorneys nmay object to one thing or another that is said by
t heir opponent during the closing argunents. |f the objection
is one that is based on a disagreenent of fact, in other words,
if an attorney gets up and says, "Your Honor, ny esteened
opponent has m scharacterized the evidence,” | will not nmake a
ruling on that because if | were to do that, | would basically
be telling you what the evidence is, and that's not ny role.
It's up to the jury to decide what the evidence is.

So if there's a dispute as to what the evidence is, |I'm

not going to make a ruling. | will leave it up to the jury,
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and I will sinply note to the attorney naki ng the objection,
"Well, that is an evidentiary objection, and |"mgoing to all ow
the jury to decide what the evidence was by itself."
If the objection is one that is based on an all eged
m scharacteri zation of the law and that issue of lawis
described in the jury instructions, again, | wn't nake a
ruling on that because, again, you can just sinply refer to the
jury instructions on that point. If, however, there is an
objection that is based on a legal point that is not covered by
the jury instructions, then | may at that stage give you
sonet hi ng.
Jury Alternate No. 1, you are yawning al ready. The
closing will be much nore entertaining than this.
Al right. Do any of you have any questions about cl osing
argunments at this point?
(The jury responded, "No.")
THE COURT: Al right. Then let ne ask the
Governnent, are you ready to give your opening closing?
MR. RYAN:. Yes, Your Honor.
THE COURT: All right.
MR. RYAN. Thank you, Your Honor.
Good norning, |adies and gentlenen. So before we junp
into the actual evidence in this case, | just want to note what
this case is about, what it is not about. Wen you focus on

t he evidence, the case is sinple. It all conmes down to the
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1| fact that the defendant was |legally deported fromthe United

2| States to Mexico in July 2010, and then he reentered the United
3| States without perm ssion. This case is not about anything

4 | that happened before he was deported in July 2010. It sinply
5| does not matter to the el enments of the offense.

6 You just heard the judge instruct you on what is evidence.
7| One of the things that you should consider, the sworn testinony
8 | of any witness. You' ve seen this on TV: wtnesses walk up to
9| the witness stand, they raise their right hand, "I swear to

10| tell the truth.” You saw it with every witness that went up

11 | there. Everything that they testified to after taking that

12 | oath is evidence, and you should consider it.

13 The exhibits which were received into evidence in this

14 | case, there were a bunch of exhibits. They kind of flew by.

15| W put sone of themup on the Elno here. W are going to go
16 | over thema little bit nore in detail during this closing

17 | argunent. Wen you go back into the jury room you wll have
18 | those exhibits with you. Take a |ook at them Go through

19 | them Sort through them See what each one says, and renenber
20 | back to what the witnesses testified to about those exhibits.
21 The third thing, the facts that the parties agree to,

22 | these are the stipulations. Wat is a stipulation? A

23 | stipulation is just the parties agree to this. There's no

24 | dispute as to this. So you should consider those as well.

25 "What if" does not count. Speculation is not evidence.
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1| What is speculation? Speculation is guessing. That is not
2 | evidence, and you should not consider speculation in this case.
3 | You can nmake reasonabl e i nferences, though. And this is the
4 | exanple that the judge gave. Inferences are |ike
5| circunstantial evidence. |If you walk outside, the sidewalk is
6| wet and it's cloudy outside, then you can infer that it had
7| rained. But if there was a hose on the ground, then you
8 | wouldn't be able to infer that it had rained. That woul d not
9 | be reasonable in this situation.
10 One nore exanple. Let's say you work at a pizza joint.
11 | You walk into the back room you see one of your co-workers got
12 | a pizza sitting in front of them pizza sauce all over his
13 | face. You can infer that person was eating pizza. That would
14 | be reasonabl e under the circunstances. So you | ook at one
15 | thing, and you know sonething el se based on that. That's what
16 | an inference is. Reasonable commobn sense, you are al
17 | reasonabl e people, that's why you're here on this jury.
18 The judge instructed you on the standard that the
19 | Governnment has to prove, beyond a reasonabl e doubt. Proof
20 | beyond a reasonabl e doubt is proof that |eaves you firmy
21 | convinced that the defendant is guilty. It does not require
22 | that the Government prove guilt beyond all possible doubt.
23 | Reasonabl e doubt, again, based on reason and commbn sense.
24 Conmon sense is going to be a thene throughout this

25| closing. |It's not based purely on speculation. It may arise
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froma careful and inpartial consideration of all of the

evi dence or from|lack of evidence. Again, the Governnent does
not have to prove beyond all possible doubt. It is not

doubt -- reasonabl e doubt does not nean to a mat hemati cal
certainty. This is not an operating room This is not a
scientific laboratory. It is a courtroom W only need to
prove beyond a reasonabl e doubt.

The judge read you the charge. |I'mnot going to read it
to you again. The inportant part here is the charge consists
of what we call elenments. You can think of elenments |ike
slices of a pie, basically, and all of these elenents fit
together to nmake a conpl ete pie.

These are the el enents of the offense in this case, there
are six: Defendant was deported fromthe United States;
voluntarily reentered the United States; knew he was in the
U. S. and knowi ngly remai ned; was found in the United States;
did not have consent; defendant was an alien.

Now, | know, as | said, the evidence in this case nmay have
gone by. Some of it may have been sonewhat confusing. W are
going to go through each one of these elenents. W are going
to tal k about which evidence goes to which el enent.

kay. So the first elenent, the defendant was deported
fromthe United States. You saw several different exhibits
that were fromthe defendant's A-file. | just want to stop for

a second and tal k about the A-file. You saw the A-file when
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Oficer Aranbulo was testifying. It was the brown folder with
a bunch of docunents init. An Afileis animmgration file.
It contains different types of immgration docunents. Wen
sonmeone applies for benefits fromthe Departnment of Honel and
Security, those types of docunents are in the A-file. Wen a
person is put in inmmgration Court proceedings, those type of
docunments end up in the A-file.

Now we are going to go through each one. The first
docunment you saw was the notice to appear. Wen soneone is put
in inmmgration court proceedings, this is how the deportation
process starts. This docunent tells the person in inmgration
court proceedi ngs the reasons why the Government wants to
deport that person fromthe United States.

It gives the person a chance to read over what the
Government thinks, and that person can either say, "Yes, this
is true. Deport ne," or "No, this is not true. Don't deport

ne. Thi s docunent was in the defendant's A-file. It has his
nanme, you can see, next to "Respondent."” The word "Respondent™
is basically the defendant in an inmgration court proceeding.
Respondent, defendant, it's the sane thing.

It has his nane next to the word "Respondent.” It has his
A-nunber. It shows down at the bottomof this slide that it
was issued on July 12th, 2010. WMany of the very inportant

events in this case took place in July 2010, as you may recall

W are going to keep a nental track of the dates here as we go
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al ong.

So July 12th, 2010 was when he was put into the
immgration court proceedings. That just neans an inmgration
judge is going to decide whether the defendant should or should
not be deported fromthe United States. As you nay recall,
Oficer Aranbulo testified that the nunber 1, 2 and 3 are
called allegations. Allegations are basically just clains.

The Governnent clains this is true. It doesn't necessarily
mean it's true; it's just the Governnent's belief as to that
i ssue. The defendant, the respondent, has a chance to either
admt that or deny that.

Here, as you can see, the Governnent clains that the
defendant is not a citizen or national of the United States,
that he is a native and citizen of Mexico. That just neans he
was born in Mexico, and he's a citizen of Mexico.

One of the other docunents that you saw was the notion for
i medi ate renoval. After the defendant found out that he was
in inmmgration court proceedings, he, through his inmmgration
attorney, filed a notion in immgration court. And in this
nmotion, as you will see, it has his nane. It has his A-nunber.
Again, it relates to the defendant. And over here on the
right, you can see it says July 26, 2010. So it's about two
weeks after he was put on notice that he was in inmmgration
court proceedings, he filed this notion with the inmm gration

court.
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1 As you can see, he admts that there's no way he can stay
2| inthe United States. He's not eligible for any form of
3| relief. That just neans he can't stay here, and that he
4 | requests imediate renoval. There's no way he can stay here.
5| He just wants to be deported i mediately. The word "renoval "
6| is the sanme as "deportation.” They're interchangeable. They

7| nmean the sanme thing. So if you see the word "renoval " anywhere

8 | on any of the docunents, it neans "deportation."”

9 And as you can see, he sought imedi ate renoval to Mexi co.
10 | He said, "Deport ne back to Mexico." He did not say, "No, the
11 | allegations, the clains that the Governnent nmade in the notice
12 | to appear are not true." He said, "This is all true. Deport
13 | me back to Mexico as soon as possible.”

14 Then you see the order of the inmgration judge. This one
15| is fromJuly 27th, 2010, one day after the defendant filed the
16 | notion for imediate renoval. The inm gration judge,

17 | apparently taking the word "inmedi ate" very seriously, decided
18 | to grant the request one day later. And as you can see right
19 | here, it has the defendant's nane, his A-nunber

20 It says "The respondent was ordered renmoved fromthe

21 | United States to Mexico." That neans the defendant was ordered
22 | deported fromthe United States to Mexico. The inmm gration

23 | judge ordered himto be sent back to Mexico. The process

24 | worked correctly in this case. The defendant wanted to be

25 | deported imrediately. The immgration judge granted that
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1| request the very next day.

2 The sanme day as the inmgration judge ordered that the

3 | defendant be sent back to Mexico, a deportation officer, who
4 | you heard testify, Oficer Elsberry, gave these warnings to the
5| defendant. You can see at the top it has the defendant's nane
6 | and A-nunber, and it's dated July 27th, 2010, the sane day as
7| the immgration judge's order.

8 These are the actual warnings that are given to a person
9 | who's ordered deported. There's different types of warnings.
10 | The tinme periods differ based on different factors, as you can
11 | see. The top two say that the person cannot reenter the

12 | United States for ten years w thout permi ssion. The next one
13 | down says for a period of 20 years wi thout perm ssion. The
14 | bottomone, the one that's nmarked here, says the person cannot
15| reenter the United States ever, at any tine, wthout

16 | perm ssion.

17 So the warning that was given to this defendant, as you
18 | heard Oficer Elsberry testify, to was the defendant was

19 | prohibited fromentering, attenpting to enter or being in the
20| United States at any time ever unless he had perm ssion.

21 Then we have the warrant of renoval. This is the next
22 | step in the deportation process. After they give the warnings,
23 | they verify that they're deporting the right person.

24 | Oficer Elsberry testified that she conpared the photograph,

25 | she checked the A-nunber, the nane and the date of birth to
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make sure they had the right person that they were deporting.
This formis also used to verify that the person was actually
deported fromthe United States, so it does two things: it
verifies the person's identity; it also shows the person was
deported fromthe United States.

O ficer Elsberry also testified that she took the
defendant's fingerprint and placed it on this form The
parties have stipulated, neaning that we all agree, there's no
di spute here, that this is the defendant's fingerprint. So we
know that this is the defendant's fingerprint on this warrant
of deportation.

Then you heard from O ficer Villal obos who transported the
defendant to the Del Rio port of entry for his deportation. He
testified that the witing at the top here where it says
"Del Rio, Texas, 7/29/10, afoot,"” sinply neans that the
def endant was deported at the Del R o, Texas l|ocation on July
29t h, 2010, and "afoot" means he wal ked across the bridge into
Mexi co.

Oficer Villalobos testified he signed his nane on this
docurment right here next to "Departure verified by," and he
testified that he only does this after he watches the alien
wal k across the bridge into Mexico. He watches themcross the
boundary into Mexico.

| will switch gears for a second now. This is the

defense's exhibit. They submtted this into evidence. Based
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on this docunment, O ficer Villalobos testified that when they
drive the transport bus onto the bridge, they park in the
little cement cutouts, sonmewhere right around there in the

m ddl e he said. Then all the aliens get out of the bus, and
the officers send themon their way across the bridge into
Mexi co. Again, Oficer Villalobos told you that he actually
wat ches the aliens wal k across the bridge and physically cross
t he boundary into Mexi co.

After he sees themcross the boundary into Mexico, then he
signs that docunent under the "Departure verified by.” He also
expl ained that there is no way the aliens can wal k back across
the bridge. This is no way that the aliens escape off the bus.
They sinply get off the bus and wal k across the bridge into
Mexi co.

As you can see fromthis docunent here, the blue line is
basically fromall the way up here to the Mexi can boundary, and
that, according to this, is an 11-minute walk, .6 mles it
| ooks Iike. So the whole thing is 11 mnutes. But the
deportation officer, Oficer Villal obos, says they park the bus
kind of in the mddle, so the walk for the aliens is really
nore of about .3 mles, maybe a 5-1/2-mnute wal k fromthe bus
to the international boundary.

And again, Oficer Villal obos does not sign the form--
let's go back to this -- does not sign this formuntil he

actually sees the alien wal k across the border back into
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Mexi co.

So just to recap, over the course of three days, between
July 26th and July 29th, the defendant filed his notion. He
asked to be deported. The imm gration judge granted that
notion. He said, "Ckay, we're sending you back to Mexico."

The inmigration officials gave the defendant the warnings about
reentering the United States wi thout perm ssion. Then they
drove the defendant down to the border. They verified his
identity. They watched himwal k across the border into Mexico,
and then they signed the paperworKk.

The person on the formwas deported to Mexico. There's no
guestion the person on the formwas the defendant.

So these next two el enents have sonme very simlar evidence
that goes along with them voluntarily entered the United
States and the defendant knew he was in the United States and
knowi ngly remai ned. So you heard from Deportation
Oficer Rachel that testified that he found the defendant in
Long Beach, California. The parties all agree that the
def endant was found in Long Beach, California.

Wien he found the defendant, the defendant was not
restrained in any way, was not handcuffed, was not being
escorted by | aw enforcenent personnel. He was sinply wal ki ng
into a building in Long Beach. And this nmakes sense. The
def endant was not brought back to the United States against his

will. The Governnent did not force the defendant to return to
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the United States. He cane back voluntarily, and he was j ust
goi ng about his everyday activities in Long Beach, California,

just wal king into a building.

Also, as you will recall, Oficer Rachel testified that
Long Beach is pretty far away fromthe Mexican border. It's
over a hundred mles. |If a person -- let's say they were found

relatively close to the border, you know, 10 feet inside the
Mexi can/ United States border. Maybe they didn't know t hey were
inthe United States. Maybe 50 feet inside the Mexican border,
maybe they still didn't know At this point, a hundred mles
in the United States, you can infer that the defendant knew he
was in the United States. That would be a reasonabl e i nference
in this case, using your commbn sense.

Next el enent, found in the U S., the parties agree and
stipulate that the defendant was found in Long Beach
California. There is no objection as to this, so |l won't spend
any nore tine on this.

The defendant was found in the U S. wthout consent,
before we dive into this, | just want to go back to the Court's
jury instructions again on what evidence you are to consider:
the sworn testinony of the witnesses, the exhibits that were
received into evidence, and the facts that the parties agree
to.

You are not to consider the questions, the statenments or

objections of the |awers. The |awers are not w tnesses.

UNI TEC STATES DI STRI CT COURT
ER 889




Case 2:15-cr-00245-GW Document 146 Filed 04/24/17 Page 30 of 53 Page ID #:1501
370

1| Wat | say is not evidence. Wat M. Menninger says i s not

2 | evidence.

3 So with that in mnd, you heard the testinony of

4 | Oficer Aranbulo, that to reenter the United States, a person
5| has to file what's called a Form212. And | know we have

6 | tal ked about a lot of fornms during this trial, but just keep

7| this one in mnd for the next few mnutes, the Form212. |If

8 | the defendant had filed the Form 212, had he asked for

9| permssion to conme back into the United States or been granted
10| it, there would have been evidence, according to

11 | Oficer Aranbulo in two places: in the A-file and in the

12 | inm gration database called CLAI M5

13 O ficer Aranbul o checked both | ocations as recently as

14 | March 6, which was Monday of this week, and he found no

15 | evidence of a Form 212 in either location, not in the A-file,
16 | not in the CLAIMS database. For the A-file there is nothing |
17 | can show you to prove that there's no Form 212 in there because
18 | it doesn't exist; therefore, I can't show you anyt hi ng.

19 | Oficer Aranbul o explained that if the formhad been filed with
20 | the Departnent of Honel and Security, it would have been in the
21 | A-file. 1t was not.

22 W al so tal ked about the CLAIMS database. This is the

23 | database that tracks all of the applications that people file
24 | with the Departnment of Honmel and Security for different types of

25 | benefits. This includes applications for perm ssions to enter,
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1| like the Form212. It also includes work perm ssion and
2 | applications to becone | awful permanent residents.
3 As you can see fromthis printout fromCLAIMS, this is the
4 | defendant's printout. There's three -- there's three itens on

5| here. None of themare the Form 212, which is what the

6 | defendant would have had to file to ask for perm ssion to cone

7 | back into the United States. Because it's not here, he wasn't
8 | granted perm ssion, and he didn't even ask for it; he just

9| reentered illegally.

10 Now, these other three, we will go over these real quick
11 | the 181, as Oficer Aranbulo testified, is the application to
12 | becone a | awful pernmanent resident. The 765, the second and
13 | third one, are the applications to work in the United States.
14 | Al of these are fromthe late '90s. And the inportant part

15| about this, as | said at the very beginning, is that anything
16 | that happened prior to the July 2010 deportation doesn't natter
17| to this case. So none of these forns matter to this case. It
18 | only matters that there's no Form 212 on here, neaning he never
19 | asked for or got permission to reenter the United States.
20 The | ast elenent, the defendant has to be an alien at the
21 | tinme of his entry. As you will see on the jury instructions,
22 | "alien" just means you are not a naturalized citizen of the
23 | United States or a natural-born citizen of the United States.
24 | You saw a few pieces of evidence on this point, and you heard

25 | or you saw through the notion for imedi ate renoval that the
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def endant has admitted that he is a citizen of Mexico.

The first thing you saw -- yes, this is the first thing
you saw, the translation of the defendant's birth certificate.
The areas highlighted in yellow here shows it is Cesar Rau
Aceves's birth certificate, born in Guadal ajara, Jalisco,

Mexi co, on April 11, 1983. Because he was born in Mexico, he
is not a natural-born citizen of the United States; he is a
natural -born citizen of Mexico.

And a docunent that we have already seen today, the notion
for inmedi ate renoval, previously we were | ooking at the fact
that the defendant had requested to be deported. Now we are
| ooki ng at where he says he's fromand where he is asking to be
deported to.

First highlighted area says defendant -- respondent admts
he is from Mexi co. Second highlighted area, he asks to be
deported, renoved to Mexico. United States citizens don't ask
to be deported to Mexico. Mexican citizens ask to be deported
to Mexi co.

This is a later page of the same notion. It references
the notice to appear, sanme date, July 12th, 2010, and it says
"Respondent admits allegations.” Now, if we think back to the
notice to appear, there were those three allegations. The
first two said, "You are not a citizen of the United States,
and you are a citizen of Mexico."™ Right here this is saying

t he respondent admits that.
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He says, "I'mnot a U S. citizen. 1I'ma citizen of

Mexi co,"” and he asked to be deported to Mexico. So as late as
this notion was filed, which was July 26, 2010, the defendant
has admtted he is not a United States citizen and he is a
citizen of Mexico.

Final point on this issue, we have the inmgration judge's
order, the defendant's A-nunber. As Judge Wi has instructed
you, a prior deportation order and the defendant's adm ssions,
when taken together, are enough to show that the defendant is
an alien. W just saw the defendant's adm ssions that he is
not a United States citizen; citizen of Mexico in the prior
exhibit. Here we have the judge's deportation order. Those
two things together prove that the defendant is an alien, and
on top of that, we have his birth certificate showing birth in
Mexi co.

It's the Governnent's burden to prove the elenents of the
case. The CGovernnent wel cones that burden. Al the slices of
the pie here fit together. Al of the evidence denonstrates
t hat defendant was deported to Mexico in July 2010, that he
voluntarily entered the United States thereafter. He knew he
was in the United States and know ngly remained, all wthout
ever asking or getting perm ssion fromthe United States
gover nnent .

He was found here in Long Beach, and that he is and al ways

has been a citizen of Mexi co. In other words, the evidence in
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this case supports one conclusion: the defendant is guilty of
the of fense of being an alien found in the United States
fol |l owi ng deportation.

Thank you.

THE COURT: Al right. For the defense?
MR. MENNI NGER:  Thank you, Your Honor.

Sorry. Just one second.

Ladi es and gentl enmen, the prosecution wants you to believe
that this is just a run-of-the-m || case, routine; they can
just fly through it. They can just show you -- pick out sone
docunents fromthe A-file and say, "That's all you need.
Convict himof a crinme. Don't need to think too hard about
it." Maybe that's how things are in inmgration court just
processi ng deportations, but we aren't in inmmgration court
today. W aren't here to decide if M. Aceves should be
deported fromthe United States. That issue's been deci ded.

We are here today to decide if the federal governnent can
take away the liberty of this human being. M. Aceves has pled
not guilty to this crinme. And as the judge has told you, when
the Governnment tries to take soneone's |liberty away, it is his
constitutional right to hold the prosecution to his burden of
pr oof .

He doesn't have to take the stand and face the Covernnent
on his owmn. The burden isn't on himto prove hinself innocent.

The burden is on the Governnent to nake sure, to convince you
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1| of all of the elenments beyond a reasonabl e doubt.
2 | know this trial mght have been confusing. There's been
3| alot of interruptions. There's been a |ot of technical
4 | docunents and terminology. | bet you all have sone questions.
5| 1 think we all do. And, |adies and gentlenen, legitimte
6 | questions are reasonabl e doubts. And there are legitimte
7 | questions of M. Aceves's guilt of this offense because what
8 | the prosecution has shown you over the last three days is
9| inconplete. It's inadequate, and it's inplausible.
10 W saw that the A-file is inconplete. The investigation
11 | wasn't adequate. And we saw that the Governnent's proof of
12 | deportation was inplausible.
13 First, the inconplete A-file. The prosecution needs you

14 | to think that the A-file is conplete. That's the basis for

15 | every single uncontested el enent of their case. Al of those
16 | elenents either depend on an A-file docunent or the absence of
17 | an A-file docunent.

18 No one renenbered -- on any of the contested points, no
19 | one renenbered ny client, but we learned that the A-file is
20 | m ssing docunents in this case, and, in fact, the w tness

21 | didn't even know how many docunents coul d be m ssing.

22 Agent Aranmbulo, in fact, told us there were two docunents
23 | that were supposed to be in the A-file that just went there.
24 | In fact, M. Ryan told you inmmgration court docunments shoul d

25| be in the A-file, but that notion he just showed you, renenber
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when Agent Aranbulo told us that wasn't in the A-file when they
filed charges in this case, that the agent before himhad to go
hunt it down because they knew they needed to convi nce you that
the A-file was conpl ete?

And, you know, | wasn't going to bring this up, but just
because M. Ryan said, "You know, we know the process worked in
this case,” you know, | tried to give you nore context into how
this process worked. | wasn't allowed to, but | just want to
make that point to you. The larger point, though, is that the
notion was not in the Afile.

Anot her docunent we know is mssing is the decision on his
green card application which was filed in 1997. Agent Aranbul o
told us it wasn't in the A-file. Wwo knows where that is. And
t hen Agent Aranbulo told us that he didn't know t hat
immgration had a whole nother file of docunments on M. Aceves.

And | just want to focus on that for a second. W heard
that immgration normally keeps all of the docunents in one
file, an A-file, but sonetines they keep a separate file, which
they call a T-file, at another location. Okay. Fair. But
t hen Agent Aranbulo told us -- Agent Aranbulo told us he did
not even know whether M. Aceves had a T-file or not.

He did not even know if there was a whole nother file of
docunments out there somewhere. Wy didn't he know? Because
there is no formal log when a T-file is created. There was no

docunment in the A-file saying a T-file was created. |In fact,
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1| Agent Aranmbulo didn't even know because it was handwitten in
2| pen in a stack of docunments on the inside folder cover of that
3| manila folder. And I think you all saw when he saw that for

4| the first tine.

5 You know, inmagine if the IRS had such sl oppy bookkeepi ng.
6| And it's not M. Aceves's job to hunt down any m ssing

7 | docunents. W don't know where they mght be. That's the

8 | Governnment's job. That's the Governnment's burden of proof.

9| The A-file is inconplete, and the Governnment's investigation
10 | was inconplete and i nadequat e.

11 Now, a perfect illustration of the Governnment's inadequate
12 | investigation is the CLAIMS system CLAI M5 you renenber, is
13 | the Governnment's -- as M. Ryan explained, it's inmgration's
14 | database of all inmgration applications, all applications for
15| lawful status. And Agent Aranbulo told you he | ooked up

16 | M. Aceves in the CLAIMS system and he told you that there was
17 | no evidence that M. Aceves had or has ever had | awful status.
18 | And they showed you one page fromthe CLAI M5 system

19 If they had just turned the page, if they had sinply

20 | turned the page on that, |adies and gentl enen, they woul d have
21 | seen this. Al they had to do was turn the page. And because
22 | the investigation was so i nconpl ete and i nadequate, how can we
23 | be sure of the elenents of the Governnment's case? And, you
24 | know, we're just public defenders. They have the entire

25 | resources of the federal governnment and the attorney general of
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1| the United States. They could have done a |l ot nore to nake

2| sure in this case. And because they didn't nake sure, now we
3| don't know for sure.

4 So the A-file is inconplete. The Governnment's

5| investigation is inconplete and i nadequate, and the proof of

6 | deportation is inconplete, it's inadequate, and it's

7| inplausible. The judge told you today in order to be deported,
8| in order for the Governnent -- in order for you to be firmy
9 | convinced in this case, you have to be firmy convinced that
10 | M. Aceves set foot across the border in Mexico. And what we
11 | saw before |unch yesterday, the Governnent's proof was

12 | inconplete and i nadequate and i npl ausi bl e.

13 So M. Ryan just showed this docunent, and, yes,

14 | Oficer Villalobos signed saying he wi tnessed the departure,
15| but he also told us he had no nenory of M. Aceves seven years

16 | back. Actually, he kind of wavered in that a little bit, but,

17 | | guess, eventually he got back to his first answer, which is
18 | "Yes, | have no nenory of him"
19 And then he didn't even recognize a picture of the border

20 | that came from Google that we all agreed was an accurate

21 | picture. He only recognized it later after the prosecution
22 | basically told himhe had to recognize it. You all saw that
23 | exchange.

24 And he did not seemto have any real idea where he had

25 | stood while he waited to watch that group of 40 to 80 people

UNI TEC STATES DI STRI CT COURT
ER 898



Case 2:15-cr-00245-GW Document 146 Filed 04/24/17 Page 39 of 53 Page ID #:1510
379

1| walk across that bridge. | nean, he said sonething about

2 | standi ng sonewhere where he parked his car, |ike a parking |ot,
3| but he didn't really seemvery sure of it. And then he told us
4 | he didn't even fill out this docunent until he was on his way
5| back to the hotel in Del Rio.

6 | nmean, by the tinme he signed |later, how could he even

7 | remenber who was who in a cromd of 40 to 80 people, across a

8| half mle bridge, after being up all night driving to the

9| border? | nean, at this distance, how could anyone say beyond
10 | a reasonabl e doubt that any one person crossed?

11 The prosecutor didn't talk about this right now, | don't
12 | think, | didn't hear M. Ryan say it, but this formwas signed
13 | by two people. And as the judge told you, you can nake any

14 | reasonable inference fromthe evidence or fromthe |ack of

15 | evidence. And after Oficer Villalobos was unable on the stand
16 | to really back up his signature, they could have called this
17 | other officer, Oficer Madrid, but they didn't. The

18 | prosecution didn't want us to hear anything from

19 | Oficer Mdrid.

20 Isn't it reasonable that the prosecutors knew

21 | Oficer Madrid' s signature would hold up no better than

22 | Oficer Villalobos's? The proof of deportation is inconplete.
23| And I'm not saying these guys are liars. Oficer Villal obos
24 | didn't remenber one way or the other. But isn't it reasonable

25| to believe that sonetines at work people cut corners with
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paper wor k?
When O ficer Villalobos signed, isn't it reasonable to
bel i eve that he neant, "Yeah, | probably saw that guy cross the

border."” But the standard isn't probably. The Constitution
does not allow the Governnent to take away sonebody's |iberty
for "probably.” The Constitution requires that the prosecution
el i m nate any reasonabl e question fromyour mnd. And they
haven't done that here because their investigation of this
el enent was totally inadequate. | nean, it seened |like they
hadn't even | ooked at a map of the border.

If they really took seriously their burden to firmy
convi nce you that M. Aceves stepped across that |ine, they
could have done a lot nore. They left a |ot of questions
unanswered, and not just exactly where he was standi ng, not
just what O ficer Madrid m ght have known or didn't know, but
guestions |ike how many peopl e sneak across this bridge every
nmont h? Every day? How nmany guards were even around then? Was
it a clear day or a foggy day? Are there even any fences or
barriers on the bridge or the roadway that leads up to it? How
tall are the trees around there? Wre there a lot of cars on
the bridge that day?

Ladi es and gentl enen, the federal governnent has the
resources. They have people on the ground there. They could
have taken tinme to make sure. And because they didn't mnake

sure, now we don't know for sure. The proof of deportation is
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inconplete. Their investigation of it was inadequate, and
ultimately, the Governnent's evidence is just inplausible.

And, you know, the Government itself is saying that
M. Aceves crossed the border and then snuck back into the
United States. So isn't it reasonable to assune that naybe he
never even crossed in the first place? That's a reasonable
inference. And we're not here to decide today whet her
M. Aceves shoul d have wal ked across that border. You know,
maybe sone of you think he should be deported after this.
get it, | get it, but that is not a reason to convict him of
the of fense he was charged with today.

Agai n, the Governnment is not just trying to deport
M. Aceves. They are asking you to convict himof a federa
of fense. They are asking you to vote to take away his |iberty.

MR. RYAN. (bjection. This goes to punishnent,
Your Honor.

THE COURT: Well, | will indicate that | don't think
he's argui ng about punishnment. | think he's making an argunent
about the difference between a civil matter and a crim nal
case.

MR. RYAN. He nentioned the word "liberty,"

Your Honor.

THE COURT: Well, | wll excuse that portion, but

technically -- okay. Technically you're right, but | don't

think it's a significant point other than the point that he
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1| wishes to nake.
2 MR, MENNI NGER  Sorry, Your Honor.
3 THE COURT: Don't do that again.
4 MR. MENNINGER | won't tal k about |iberty anynore.
5 So the Governnent is asking you to convict himof a
6 | federal offense, and they are asking you to do that with
7 | evidence that is inconplete, inadequate and inplausible. But
8 | you don't have to let them You have the power to take the
9 | burden beyond a reasonabl e doubt seriously.
10 Send a nessage to the federal governnment. Tell themthat

11 | "We intend to hold themto the Constitution.” Stay firmin

12 | your beliefs because once you enter a decision, there's no

13 | taking it back. And even though this m ght not be the biggest
14 | decision in your life, it is the biggest decision in

15| M. Aceves's |ife and his famly's life.

16 | ask that you return the only evidence that is consistent
17 | with what we did -- I"'msorry. | ask that you return the only
18 | verdict that is consistent with the evidence that we did and we
19| didn't see in this trial, and that's a verdict of not guilty.
20 Thank you.

21 THE COURT: Al right. Let's have the closing

22 | closing argunent.

23 MR. RYAN. So the defense is making two inconsistent
24 | argunents here: one, that M. Aceves sonehow escaped while he

25 | was being deported at the Del Rio bridge, and then after he
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1| escaped, he applied for consent to come back in. That would be
2| like escaping fromprison and then turning yourself back in,

3 | basically.

4 As the judge has instructed you, the defense has no burden
5| of any kind in this case. The defense counsel can raise the

6 | question, "What if the defendant sonmehow knew where the

7 | international boundary was exactly, and before he got there, he
8 | junped off the Del Rio bridge? And, of course, there are

9 | deportation officers there, but no one saw him and then he

10 | evaded detection by the border patrol and canme back in the

11 | United States, never deported.”

12 The defense can ask that question, and they have no duty
13 | to produce any evidence on that point. You should not punish
14 | themfor that. |It's up to you to decide whether that question
15| is nere specul ation, guessing, or sonmehow rises to the |evel

16 | beyond a reasonabl e doubt.

17 The defense has no burden of producing evidence, but just
18 | raising questions, it's not reasonable doubt. You saw nmultiple
19 | pieces of evidence show ng that the deportation process worked
20 | quickly and efficiently in this case. You sawthe notice to
21 | appear. You saw the defendant's notion for inmediate renoval .
22 Then things went really quickly. The inmgration judge
23 | granted the notion. The deportation officers gave the
24 | warnings. Two days later, they signed the warrant of renoval,

25 | transported himto Del R o, Texas. And Oficer Villal obos
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1| testified it is his standard practice to always watch the alien

2 | wal k across the border before he signs on a departure verified

3| by him
4 Is it possible that the defendant sonehow pulled of f sone
5| sort of Ninja-style escape fromthe Del R o bridge? | suppose

6| it's possible, but again, there's no evidence to indicate

7| that's the case. |In fact all the evidence points to the exact
8 | opposite, that the defendant sinply wal ked across the bridge to
9| Del Ro, Texas. He asked to be deported, and then he was

10 | deported.

11 The defense brought up the difference between an A-file
12 | and a T-file. Oficer Aranbulo testified that T-files are

13 | often conbined into the A-file, so those docunents are all in
14 | the A-file now T-file, it's another red herring in this case.
15 The fact that M. Aceves applied for |awful pernanent

16 | residence in the clains database in 1999, which was term nated
17 | in 2009, also irrelevant. Nothing in this case matters before
18 | July 2010 because, as | showed you in the el enents, the first
19 | elenent that has to be net is the deportation. Everything
20| flows fromthere. Everything that happened before that,
21 | whether he was a | awful permanent resident, which he wasn't,
22 | doesn't matter in this case.
23 | magi ne you're on a baseball field: three outfielders,
24 | left, center, right, usually. Now pretend you are the only one

25 | out there, and the batter is just hitting foul balls. He's
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1| hitting foul balls to the left; he's hitting foul balls to the
2| right. Wat do you do? It doesn't matter. You don't need to
3| catch the foul balls. They don't matter. That's exactly what
4 | the defense is doing, they are hitting foul balls: Maybe he
5| ran across the bridge, maybe he had consent, maybe it's

6 | mssing. None of those things matter to this case. WMaybe he
7| was | awful pernmanent resident. It doesn't matter because he
8| was lawfully deported in July 2010.

9 You heard O ficer Aranbulo testify about two places that
10 | this Form 212, this consent to cone back into the United

11| States, would have been: the A-file and the CLAIMS. |t wasn't

12 | in either one, so they both back each other up.
13 Now, the fact that the notion for i mmedi ate renoval was
14| not in the A-file makes sense. |t was filed with the

15| inmgration court, not with the Departnment of Honel and

16 | Security. The Form 212 that Oficer Aranbulo testified about,
17 | the consent to cone back inis filed directly with the

18 | Departnent of Honeland Security. Thus, if it existed, it would
19 | have been in the A-file, which it was not.

20 It's the Governnent's burden to prove beyond a reasonabl e
21 | doubt all of the elenents of the case. The CGovernnent has done
22 | so. Look at the evidence, the actual evidence before you, not
23 | the specul ation and the guessing that the defense is asking you
24 | to engage in. Use your conmmon sense when review ng the

25 | evidence. Wen you do, you will reach the only concl usion that
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is consistent with the evidence: a verdict of guilty.
Thank you.
THE COURT: Al right. At this point intinme, |et
me have the clerk swear in the bailiff.
THE COURTROOM DEPUTY: Pl ease state your nane, and
spell your |ast name for the record.
THE BAILIFF:  Louis Smith, S-mi-t-h.

LOU S SM TH, THE BAI LI FF, WAS SWORN

THE BAILIFF: | do.

THE COURT: Al right. Let nme ask the jury to
acconpany the bailiff and nmy clerk, and also, | think there's
going to be lunch -- you will be provided |unch now t hat you
have been sworn in as the jury.

(Qut of the presence of the jury.)

THE COURT: Let ne ask counsel, have you notified ny
clerk where you're going to be?

MR AVEIS: No, but we will, Your Honor.

MR MENNINGER | will. Yes, Your Honor.

THE COURT: The rule is 10 mnutes. So if you're
not back within 10 m nutes of the nunber you left with ny
clerk, we will proceed w thout you.

MR. MENNI NGER:  Thank you, Your Honor.

THE COURT: Thank you.

(Recess taken from11l:45 a.m to 2:46 p.m)

THE COURTROOM DEPUTY: Pl ease remain seated and cone
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to order. This United States District Court is again in
sessi on.
THE COURT: Al right. Let nme ask counsel, is there
anything I need to do before |I bring the jury out?
MR. RYAN. No, Your Honor.
MR, MENNI NGER:  No, Your Honor.
THE COURT: Al right. Let nme have the clerk bring
in the jury, please.
(Pause in proceedings.)
THE COURTROOM DEPUTY: All rise for the jury.
(I'n the presence of the jury.)
THE COURTROOM DEPUTY: You nmay be seat ed.
THE COURT: Al right. Let nme ask the jury, has the
jury selected a foreperson?
JUROR:  Yes.
THE COURT: Al right. Wo is the foreperson?
Al right. Let ne ask, has the jury reached a verdict?
JUROR:  Yes, sir.
THE COURT: Al right. Let nme have you hand the
verdict formto ny clerk.
Al right. Let nme have the clerk read the verdict.
THE COURTROOM DEPUTY: United States District Court
for the Central District of California, the United States of
Anerica versus Cesar Raul Aceves; CR15-245; Verdict Form

"We, the jury, in the above-entitled action, unani nously
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1| find defendant Cesar Raul Aceves guilty of being an alien found
2| inthe United States foll owi ng deportation, as charged in the

3| single-count indictnent. Dated: March 9th, 2017 Los Angel es,
4 | California,"” by the foreperson of the jury.

5 Ladi es and gentlenmen of the jury, is the verdict as

6 | presented and read the verdict of each of you, so say you all?
7 (The jury responded "Yes.")

8 THE COURT: Al right. Let nme ask counsel, do you

9| want to have the jury polled?

10 MR, MENNI NGER:  No, Your Honor.

11 MR. RYAN. No, Your Honor.

12 THE COURT: Al right. Ladies and gentlenen, before
13| | let you go, there's a couple of things I want to talk to you
14 | about, and then | will let you go. First of all, let nme thank

15 | you very nuch for serving as jurors in this case. Qoviously,
16 | if it was not for the services of persons such as yourself to
17 | act on juries, at least ny work would conme to a grinding halt.
18 | And so, therefore, I'mvery appreciative of the fact that you
19 | have taken the tine to serve as jurors on this case.

20 Also, | recently placed on you an order that you were not
21 | to talk about this case with anyone. At this point in tinme |
22 | will lift that order fromyou. You are free to talk about this
23 | case with anyone, or you are equally free not to tal k about

24 | this case with anyone. |It's entirely up to you.

25 The only two things | would ask you, after | excuse you, |
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1| will be excusing the attorneys in this matter, and sonme of them
2| my want to talk to you. | do find it is helpful for jurors to

3| talk to attorneys for two reasons: one, they may have

4 | questions about their work on the case, in other words, what

5| did you like about the things they did, what it is that you did
6| not |ike about what they did. So that, really, is probably the
7 | best type of training that they can get is because they wl|

8| find out the things that you thought were good, the things you
9 | thought were bad, and that's better than ny telling themthings
10 | they may have done wong because | think jurors have a better
11 | perspective than judges do about the perfornmance of attorneys.
12 The other thing is they may ask you about what you thought
13 | about particular argunents that were raised in this case, and
14 | there's no problemfor you to respond to that, if you so

15| desire. So if you decide that you do want to talk with them
16 | you are free to do so.

17 The only thing I would say, however, if you do talk with
18 | persons about this case, sonetines jurors have, for lack of a
19 | better term a unique sense of hunor, and sonetinmes you may say
20 | sonething that you intend to be hunorous, but it nmay not be
21 | taken that way by the person you are talking to. So the only
22 | thing | would ask you, don't say anything you would not want to
23 | read in the newspaper the next day, not that it would ever
24 | appear in the newspaper the next day, but just think to

25 | yourself, "Well, if it were to appear in the newspaper the next
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1| day, would I | ook kind of weird?"

2 So that's the only thing I would caution you, but you are
3 | otherwise free to say whatever you want to anybody you want to
4 | about this case.

5 Al so, for those of you who need to get anything for your
6 | enployers, just go back down to the jury room First of all

7| you have to go back down to the juror roomto return your

8 | badges, but initially to that, downstairs you can get whatever
9 | you need to show to your enployer that you were, indeed,
10 | serving as a juror in this case.
11 Also, | would ask you, as a favor to the Court, to just
12 | take the notes -- if you took any notes, just take those notes
13 | and take themeither with you or take themand throw themin
14 | the trash can because nobody is going to be reading those
15 | notes.
16 At this point, let nme ask, do any of you have any

17 | questions?

18 No questions. All right.

19 In that case, for those who do not m nd speaking to the
20 | attorneys, as | said, | will let themgo in about two m nutes
21 | after | let you go now. So if you just wait in the jury room
22 | I will send theminto the jury roomand they can talk to you.

23| And if you do not want to talk to them feel free to go
24 | downstairs to the jury roomdownstairs -- actually, | said

25| "jury roomt twice. M jury roomhere, as opposed to the |arger
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jury room downstairs.

So if you don't mnd talking to the attorneys, be in ny
jury room the snmaller one, or if you don't want to, go down to
the larger jury roomdownstairs.

Thank you very nuch, and thank you for serving again

(Qut of the presence of the jury.)

THE COURT: Al right. Let nme ask counsel, when are
we going to do the D2 portion of the case?

MR. RYAN. At sentencing, Your Honor.

THE COURT: At sentencing?

MR, MENNI NGER:  Yes, Your Honor.

THE COURT: \When should | schedule the matter for
sent enci ng?

MR. RYAN. 90 days, Your Honor.

THE COURT: Take at |east ten weeks, they say. So
et me just do ten weeks, and we will see where that falls. So
it would be -- how about if | put it for the 25th of May? |Is
that a doable date for counsel? That would be at 8:00.

MR, MENNI NGER:  Yes, Your Honor.

MR. RYAN:. Yes, Your Honor.

THE COURT: And sentencing positions no later than
the 18th of May.

And defendant’'s currently out on bond?

MR. MENNI NGER  That's correct, Your Honor

THE COURT: | will |eave hi mout on bond under al
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terms and conditions and have himreturn back to this courtroom
at 8:00 on the 25th of May.
kay. Anything el se? Who's keeping the exhibits?
MR AVEIS: W wll sign the release form
THE COURT: Ckay. So the Governnment will keep the
exhi bi ts.
kay. Thank you very much. And the jury will talk to you
if they so desire to talk to you. Thank you very nuch.
MR. MENNI NGER:  Thank you, Your Honor.
(Proceedi ngs concluded at 2:55 p.m)

---000---
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